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DEPRESSION, STRESS, CAREER ISSUES, AND ADDICTIONS. 
BELIEVE IT OR NOT, THIS IS AN UPLIFTING STORY. 


Actually, there are many stories. Every one 
of them about someone in the legal field. 

Lawyers are as vulnerable to personal and 
professional problems as anyone else. 

Competition, constant stress, long hours, 
and high expectations can wear down even the 
most competent and energetic lawyer. This can 
lead to depression, stress, career problems, 
relationship issues, financial problems, or alco- 
hol and substance abuse. 

So where's the uplifting part? That's where 
we come in, 

The Lawyer Assistance Program was created 
by lawyers for lawyers. While we started as a 
way for attorneys to deal with alcohol related 
problems, we now address any personal issue 
confronted by those in the legal profession. 

Our message to anyone who may have a per- 
sonal issue, whether a lawyer, a judge, or a law 


student, is don't wait. Every call we take is 


confidential and is received by a professional 
staff person. You can be confident that you're 
talking to the right person and that no one will 
know about it. 

We understand what it's like to face person- 
al problems within the profession, because we 
only help lawyers. 

Our service is not only confidential, it's 
free, paid for with your yearly bar fees. 

If you have a personal issue, or know some- 
one who does, we can be the crucial first step 
in turning things around, a role we've played 
for many of your peers. 

We have countless success stories we could 
tell, and yes, they are uplifting. But we do our 
work quietly, confidentially, and professionally 
so the stories will stay with us. 

We're here for you. Visit www.nclap.org, 
call 1-800-720-7257 or email@nclap.org, 

We can help if you get in touch with us. 
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We want your fiction! 


Historical Fiction 
International Espionage 
Humor 


Eighth Annual 


Fiction Writing Competition 


The Publications Committee of the Journal is pleased to 
announce that it will sponsor the Sixth Annual Fiction Writing 
Competition in accordance with the rules set forth below. The 
purposes of the competition are to enhance interest in the Journal, 
to encourage writing excellence by members of the bar, and to pro- 
vide an innovative vehicle for the illustration of the life and work 
of lawyers. If you have any questions about the contest, please con- 
tact Jennifer Duncan, Director of Communications, North 
Carolina State Bar, 6568 Towles Rd., Wilmington, NC, 28409; 
ncbar@bellsouth.net; 910.397-0353. 


Rules for Annual Fiction 
Writing Competition 


The following rules will govern the writing competition spon- 
sored by the Publications Committee of the Journal: 


1. The competition is open to any member in good standing of 
the North Carolina State Bar, except current members of the 
Publications Committee. Authors may collaborate, but only one 
submission from each member will be considered. 


2. Subject to the following criteria, the story may be on any fic- 
tional topic and may be in any form (humorous, anecdotal, mystery, 
science fiction, etc—the subject matter need not be law related). 
Among the criteria the committee will consider in judging the articles 
submitted are: quality of writing; creativity; extent to which the arti- 
cle comports with the established reputation of the Journal and 
adherence to specified limitations on length and other competition 
requirements. [he committee will not consider any article that, in the 
sole judgment of the committee, contains matter that is libelous or 
violates accepted community standards of good taste and decency. 


Romance 


Science Fiction 


3. All articles submitted to the competition become property of 
the North Carolina State Bar and, by submitting the article, the 
author warrants that all persons and events contained in the article 
are fictitious, that any similarity to actual persons or events is pure- 
ly coincidental, and that the article has not been previously pub- 


lished. 


4. Articles should not be more than 5,000 words in length and 
should be submitted in an electronic format as either a text docu- 
ment or a Microsoft Word document. 


5. Articles will be judged without knowledge of the identity of 
the author's name. Each submission should include the author's 
State Bar ID number, placed only on a separate cover sheet along 
with the name of the story. 


6. All submissions must be received in proper form prior to the 
close of business on May 28, 2010. Submissions received after that 
date and time will not be considered. Please direct all submissions 
to: Fiction Writing Competition, Jennifer Duncan, 6568 Towles 
Rd., Wilmington, NC, 28409; ncbar@bellsouth.net. 


7. Depending on the number of submissions, the Publications 
Committee may elect to solicit outside assistance in reviewing the 
articles. The final decision, however, will be made by majority vote 
of the committee. Contestants will be advised of the results of the 
competition. Honorable mentions may be announced. 


8. The winning article, if any, will be published. The commit- 
tee reserves the right to edit articles and to select no winner and to 
publish no article from among those submitted if the submissions 
are deemed by the committee not to be of notable quality. 


Deadline is May 27, 2011 
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n October 2009, Bonnie Weyher 
was installed as the 75th, and second 
woman, president of the North 
Carolina State Bar. Before the instal- 
lation service, Bonnie and I 
discussed plans for her year 
as president, as we knew 
that many of the issues that 
address 


would take longer than her 


she wanted to 


one year in office. One of 
the issues was diversity of 
the councilors of the North 
Carolina State Bar. She 
appointed a special com- 
mittee to review the issue, 
which issued its report and 
will serve as a guideline for 
me and future presidents in pursuit of our 
goal of diversification. As councilors are 
elected by their constituents from each judi- 
cial district rather than appointed, we real- 
ized that it would be necessary for informa- 
tion regarding service as a councilor of the 
North Carolina State Bar to be disseminated 
at the judicial district level, and to encourage 
candidates to pursue election as a councilor 
from each district. Last week at the January 
quarterly meeting of the North Carolina 
State Bar in Raleigh, we welcomed as new 
councilors G. Thomas Davis Jr. of Swan 
Quarter, Judicial District 2; Debra L. Massie 
of Beaufort, Judicial District 3B; Donna L. 
Rascoe of Raleigh, Judicial District 10; and 
Marcia H. Armstrong of Smithfield, Judicial 
District 11B. With three of the four new 
councilors being women, the number of 
women on the council has increased to 14. 
Our president-elect, Jim Fox, and our vice- 
president, Keith Kapp, are committed to 
continue the effort of diversification of the 
council. 

At the October 2010 annual meeting, the 
council approved a plan that Bonnie and | 
proposed which we hope will instill interest 
in serving on the council early in the careers 
of new lawyers. We are calling it, for lack of 


a better name, the Summer Meeting Intern 
Program. Based upon our meetings with the 
district bars across the state, we recognized 
that there are many lawyers who do not 
difference 
between the North Carolina 
State Bar and the North 
Carolina Bar Association. 
When I was asked by my 
fellow attorneys in the 24th 
Judicial District in 1999 if I 


would serve as the councilor 


know the 


from our district on the 
North Carolina State Bar, I 
said that I would, being flat- 
tered that they would ask 
me to serve. After being 
elected, I realized that I did 
not know what service as a State Bar coun- 
cilor required. I contacted a former councilor 
from our district, Stacy C. Eggers Jr., for 
insight. Through the Summer Meeting 
Intern Program, we hope to introduce serv- 
ice on the North Carolina State Bar Council 
to the students enrolled in the law schools of 
our state. 

Bonnie Weyher and Brian Oten, an attor- 
ney with the State Bar's Office of Counsel, 
have devised a plan by which each law school 
in the state will be asked to select a student to 
attend the July quarterly meeting of the 
council, which will be held in Blowing Rock, 
NC, this year. Two criteria have been 
imposed on the selection: one, that the stu- 
dent has completed a course in professional 
responsibility and ethics; and two, that the 
student be committed to practicing in North 
Carolina upon graduation from law school. 

At the July meeting, each law student will 
be assigned a mentor, who will be a member 
of the Ethics Committee. The law students 
and their mentors will have dinner with the 
officers and members of the council for an 
introductory program, and the next day the 
students will attend the Ethics Committee 
meeting with their mentors. The students 
will be invited to attend all of the other com- 


mittee meetings of the council, with the 
exception of the Grievance Committee, and 
the meeting of the council on Friday morn- 
ing. During the next academic year at the 
student's law school, the student will arrange 
for a program to be presented by the officers, 
staff, and student intern regarding ethics, 
professional responsibility, and the work of 
the North Carolina State Bar. 

‘Two years ago, the council implemented 
a program to recognize lawyers throughout 
the state for their exemplary public service by 
the awarding of the Distinguished Service 
Award. At the annual meeting of the council 
in October 2010, the name of the award was 
changed to the John B. McMillan 
Distinguished Service Award, and the first 
award was rightfully bestowed upon John B. 
McMillan. During the last quarter, Jim Fox 
and I had the privilege of bestowing the 
award upon Bill Kenerly, the former district 
attorney of Salisbury, NC; Bonnie Weyher, 
Jim Fox, numerous councilors of the 26th 
Judicial District, and I had the privilege of 
bestowing the award upon Peter Gilchrist, 
the former district attorney of Charlotte, 
NC; and Jim Fox, Ron Gibson, a councilor 
from the 26th Judicial District, and I had the 
privilege of bestowing the award upon 
Robert W. “Bob” Simmons of Charlotte, 
NC, for his public service to the Children’s 
Council of Rights. I urge you to consider the 
many attorneys who daily provide public 
service to your community and nominate 
them for the John B. McMillan 
Distinguished Service Award. 

This year, the officers and staff of the 
North Carolina State Bar have scheduled 
four district bar meetings in our effort to 
conduct meetings throughout the state 
regarding the work of the Bar. The meetings 
will be conducted in Judicial District 4 
(Duplin, Jones, Onslow, and Sampson 
Counties); Judicial Districts 9 and 9A 
(Franklin, Granville, Vance, Warren, Caswell, 
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I was honored recently at a surprise party 
by the State Bar’s officers and some of my 
colleagues in regard to the 30th anniversary 
of my employment with the agency. It was a 
very nice affair and I was highly gratified. In 
addition to an inordinate amount of praise in 
reference to my service, I received a gift of 
incalculable worth—a beautifully handcraft- 
ed, leather-bound book, evocatively entitled 
Disbarment Enclosed, which includes all of 
the essays I have written for publication in 
the State Bar Journal since 1997. Knowing 
that I would inevitably hock 
a gold watch or other com- 
memorative object having 
actual market value, my 
friends wisely chose to give 
me something that only [| 
could love, and for which 
there apparently exists no 
market at all. It was truly an 
inspired choice, commis- 
sioned by sympathetic peo- 
ple who well understand 
two essential things about 
me. I love rare books and | 
love the sight of my own voice. Quite happi- 
ly, I now possess the world’s rarest book, by 
one of my favorite authors. 

It really is a great privilege, writing an 
essay each quarter that is read or ignored, or 
read and ignored, by 24,000 people who are 
legally literate and literally legal. It’s also a 
great challenge trying to explicate the most 
mundane aspects of professional regulation 
in ways that are, it is hoped, surprising and 
attractive. I know I don’t always succeed in 
explaining or amusing. But, my intentions 
are good. Frankly, it’s difficult finding your 
authentic voice as an organ of governmental 
publicity. The role is fairly and appropriately 
restricted. | am in print mainly to interpret 
what the State Bar has done, is doing, or 
intends to do. It is not my place to criticize 
established policy or even to note my dis- 
agreement. I do have ample opportunity to 
influence official decisions as they are being 


formulated by providing information and 
advice, but I don’t have a vote and I certainly 
dont have the right to discredit or second- 
guess. I keep faith with you, my imagined 
readers, by trying to tell the truth about 
what we do thoughtfully and credibly. In 
that connection, I am proud to say that, 
unlike Mark ‘Twain, I am subject only to 
self-censorship. 

Now, as it happens, most, if not all, state 
bars have a journal of some sort. I happen to 
have a complimentary subscription to most 
of them. They are, with a 
few notable exceptions, a 
rather sorry lot, in compar- 
ison to which our own 
magazine sparkles with 
imagination and panache. 
This comparative judg- 
ment bespeaks faint praise, 
I know, but I also think 
that our publication stands 
pretty tall in an absolute 
sense, particularly when 
you consider its fairly limit- 
ed mission and its depend- 
ence upon amateur journalists like me for 
content. Although most bar journals have 
similar tables of contents and offer some of 
the same regular features, like the “President’s 
Message,” very few offer commentary from 
the executive director. Those that do tend to 
purvey information in a generic, no-non- 
sense kind of way. I can’t think of anyone else 
in my position who routinely leavens the 
facts with buffoonery, deadpan, and absurd- 
ity. Maybe that’s a good thing. 

Of course, the most interesting question 
in regard to my articles, and everything else 
that appears in the Journal, is whether any- 
one is actually paying attention. We know 
the circulation of the publication because 
every active member is compelled to “sub- 
scribe,” but we haven't a clue as to how many 
of you are in fact reading the magazine, in 
whole or in part. And we don’ really know 
what you think of it. It would be good to 


have this information because we are rapidly 
approaching the day when there will be a 
readily available low-cost digital alternative 
to the palpable thing you are presently read- 
ing. In truth, the technology already exists, 
but we continue to suppose that the State 
Bar Journal, in its current form and with its 
recurrent content, has sufficient value to you 
and the agency to justify the amount we are 
spending to produce and distribute it each 
year—about $150,000 in 2011, exclusive of 
salaries and overhead. 

Maybe we're wrong about that. Maybe 
the magazine, like so many other quaint 
descendants of the Gutenberg Bible, has out- 
lived its usefulness and become cost ineffec- 
tive and irrelevant. We have been told repeat- 
edly by demographers and social scientists 
that young people, including young lawyers, 
tend to get the information they need on 
demand from digital devices, and simply 
dont read paperwritings much anymore. If 
that’s so, maybe we ought to go green instead 
of black and white, forsaking the coffee table 
for the laptop, and substituting the “link” for 
the dog-eared page. It’s worth noting in this 
regard that the State Bar has already convert- 
ed the venerable Lawyer's Handbook to cyber- 
copy. By offering that publication online 
instead of in print, we are saving about 
$50,000 a year. That’s definitely a good 
thing. 

But what about the magazine? Isn't it 
somehow different? It’s one thing for a refer- 
ence book, like the Handbook, to reside on 
the internet. Its content changes glacially 
and its primary virtue is being available 
when needed. Because it is meant to be con- 
sulted rather than consumed, a cybershelf is 
just as fine a resting place as a bookcase, and 
much more handy than a lobby or bath- 
room. But the magazine is a different thing 
entirely. It serves many other purposes. First 
and foremost, it dishes information and 
opinion—authoritatively and graphically, 
though somewhat belatedly. As the State 


Bar's journal of record, it is itself a recording. 
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It has residual archival value as a thing worth 
saving that can actually be saved. Unlike the 
millions of ephemeral electronic impulses 
that from moment to moment fleetingly 
represent thought and action in cyberspace, 
the Journal is extant and material. True, it 
can be thrown away by the recipient but, 
once delivered, it can't be deleted or over- 
written by the publisher or anybody else. It 
has existential heft. 

The Journal in its present form also has 
significance as a tangible representation of 
the State Bar and the idea of professional self- 
regulation. It is for most lawyers the “face” of 
the organized Bar. With its many distinctive 
and familiar elements, the magazine arrives 
predictably each quarter in the mail, bring- 
ing to mind the singular nature of our calling 
and our confederation in a way that dues 
notices, CLE forms, and email “blasts” just 
cant. It is something that represents us and 
unites us. That being the case, it has value 
that cant be measured merely in terms of 
timeliness, convenience, or utility. Like the 
new building that will soon rise in down- 
town Raleigh to house the State Bar’s opera- 
tions, and its soul, the Journal is an enduring 
symbol of our profession. It has a presence 
that cannot be entirely contained on or con- 
veyed by the internet. 

Perhaps more to the point is the fanciful 
notion to which many of us cling that peo- 
ple, and by that I mean to include lawyers, 
are more likely to read a magazine in hand 
than online. This theory, of course, runs 
counter to the wisdom referenced above con- 
cerning young lawyers, and I freely confess 
that I’ve got no evidence to support the 
alleged preference for paper. But it does 
make sense to me—and I used to be a 
“young lawyer.” There's just something about 
flipping open a fresh copy of a fine profes- 
sional journal that suggests the enchanting 
possibility of edification—and the delightful 
likelihood of surprise. Who knows upon 
what life-changing tidbit one’s glance may 
randomly fall? Perhaps one of Bruno's ‘Top 
Tips for Tip Top Trust Accounting, or an 
interesting IOLTA statistic, or one of those 
irreverent columns attributed to the execu- 
tive director. This is the sort of arcana toward 
which no one would intentionally navigate 
on a website, and yet it is endlessly charming 
when encountered by chance while “leafing” 
through the Journal. 

If I were still a mediocre trial lawyer, I 
would rest my case at this point, confident 
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that you, the imagined readers of this essay, 
are convinced that we should print the 
Journal in perpetuity. But like the cross- 
examiner who foolishly asks the one fateful 
question to which he doesnt know the 
answer, I feel compelled to inquire further of 
you. Do you regularly read all or any part of 
the Journal Do you occasionally read all or 
any part of the Journak When you read the 
Journal, what regular features do you peruse? 
Is there any aspect of the Journal that you 
particularly enjoy or dislike? What do think 


of the Journals overall quality? How could it 
be improved? What do you think about the 
featured articles? Would you like more infor- 
mation about who got stung by the 
Disciplinary Hearing Commission, or how 
to cope with depression, or what my child- 
hood was really like? And, perhaps more to 
the point of this article, please let us know if 
you would you prefer to “receive” the Journal 
online. 
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cessfully run her practice without knowing her AOL from her elbow. 


(Readers under the age of 30: kindly consult Wikipedia on what AOL is.) 


Much like AOUs internet hey-day, those halcyon days of technology-free 


law practice are behind us. For good or ill, the practice of law has dragged 


here was a time when a 


lawyer who was unin- 


terested in technology 


could happily and suc- 


itself from the primordial sea and now walks on land, breathing air and pecking out emails on an iPhone. 


For those attorneys of the tech nerd per- 
suasion, this change (to call it an “evolution” 
would imply a qualitative improvement, at 
which, doubtless, many attorneys would take 
umbrage) is cause to rejoice. It gives hope to 
us nerds; hope that at long last, our col- 
leagues at the bar may cease to roll their eyes 
and writhe in agony during our painstaking- 
ly (some might say, painfully) detailed disser- 
tations on the relative merits of Windows 7 
versus Windows XP. (This author has, sadly, 
not yet found this to be the case.) 

For the rest of the bar—those of you who 
inexplicably prefer time with loved ones and 
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sunshine to blogs and the soft blue glow of a 
computer monitor—the increased role of 
technology in legal practice has often been 
cause for shrugged shoulders, deep sighs, and 
a collective murmur of, “great...what new 
thing do I need to worry about now?” We 
have learned to be wary of geeks bearing 
gifts—for every time-saving and practice- 
enhancing app we giddily load on our iPads, 
a new danger or frustration lurks around the 
next technological bend. 

Over the past few years, perhaps no such 
technological danger has been less under- 
stood yet more commonly present in law 


practice than that posed by metadata. Even 
the name itself is impenetrable, conjuring an 
unholy blend of metaphysics and data that 
probably makes you want to put down this 
article and turn on Dancing with the Stars. 
More frustrating still, a plea to our modern 
oracle—the internet—fails to provide any 
useful insight as to the nature of metadata. 
Merriam Webster helpfully defines it as “data 
that provides information about other data.” 
Well, that clears that up. Any questions? 
What many of us do know, however, is 
that metadata is important enough that the 
North Carolina State Bar has issued a formal 
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ethics opinion (2009 FEO 1) on the topic. 
So, with the renewed clarity of purpose that 
only an existential threat to our law licenses 
can provide, let us tackle this topic of meta- 
data and provide some measure of relief to 
our collectively furrowed brow. 


Metadata: What Is It? 


When one creates a digital document, the 
software used to create the document will 
often keep a log about the creation and edit- 
ing of that document. Metadata, as the ethics 
opinion states, is embedded information in 
digital documents that can contain informa- 
tion about the document’s history, such as 
the date and time the document was created, 
“redlined” changes, and comments included 
in the document during editing. In other 
words, long after a document has been fin- 
ished, metadata about the process of creating 
and editing the document is left behind like 
fingerprints at a crime scene. 

Unlike actual fingerprints (at least if the 
current crop of crime scene investigation tel- 
evision shows is to be believed) metadata is 
easy for an untrained, tech-novice to uncov- 
er. Searching Google for “how to find meta- 
data in a Word document” will yield over 3 
million results, including step-by-step 
instructions that any technophobe could eas- 
ily follow. There is nothing objectively good 
or bad about metadata—it’s just data. You've 
likely never wiped down a room for your fin- 
gerprints before (and this being the magazine 
of the State Bar, if, for some reason you rou- 
tinely wipe down your prints, please keep 
that revelation to yourself) so too worrying 
about metadata in most facets of your life is 
unnecessary. The one facet of your life where 
you do, however, need to worry about meta- 
data—where indeed you are duty-bound to 
worry about it—is in your practice. 


Metadata: Why Do You Need to Care? 


If you have never, in the course of your 
professional practice, created, edited, read, 
received, or sent a digital document, you may 
now skip to the next article in this magazine. 

Still there? 

As an attorney, you need to care about 
metadata because it is a client confidentiality 
time bomb hidden in the middle of your 
practice. As attorneys, we are prohibited 
from revealing confidential client informa- 
tion without the informed consent of the 
client by RPC 1.6(a). You know this. I know 
you know this. I further know that you 
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would never knowingly reveal client confi- 
dences purposefully. The very real possibility 
remains, though, that if in the course of your 
practice you have ever shared digital docu- 
ment with an opposing counsel, you may 
have unknowingly and _ inadvertently 
revealed confidential client information in 
the form of metadata. 

Since you probably have your law license 
hanging on your office wall right now (as I 
do), I probably don’t need to elaborate fur- 
ther on why you need to care about metada- 
ta. But to err on the side of caution I offer a 
syllogism that would make my old Jesuit 
logic professor reconsider my grade: 

We have an ethical duty to maintain client 

confidences. 

Metadata may contain client confidences. 

Sending metadata which contains client 

confidences to an opposing counsel or party 

is a violation of our ethical duty. 


Metadata: What Do You Do About It? 


You now know what metadata is and why 
you, as an attorney, need to care about it. All 
that remains is to know what to do about it. 

For the answer to that question and more, 
please send me a check or money order for 
$19.95 to... just kidding. None of the fore- 
going matters much if you don’t know what 
to do when you close this magazine and go 
back to your office. 

If you have not yet read 2009 FEO 1 on 
metadata, reading that opinion is your first 
step. Go on; it’s on the State Bar website. I'll 
wait. 

Read it now? Great. 

You now know that there are two primary 
questions surrounding your ethical duty 
relating to metadata: 1) what is your duty to 
prevent disclosing confidential client infor- 
mation in metadata; and, 2) if you receive 
digital information from opposing counsel, 
what may you do with any confidential 
client information contained therein? 


Duty When Sending Digital 
Information 

Your duty when sending digital informa- 
tion is to “take reasonable precautions to pre- 
vent the disclosure of confidential informa- 
tion, including information in metadata, to 
unintended recipients.” (2009 FEO 1) The 
opinion goes on to state, “a lawyer must take 
steps to minimize the risks that confidential 
information may be disclosed in a communi- 


cation.” (2009 FEO 1 quoting RPC 215) 


What steps and precautions would be con- 
sidered reasonable will depend on the cir- 
cumstances. So as not to leave you adrift 
wondering what you can do to satisfy this 
reasonable precaution standard, let me share 
with you the way I advise the members of the 
North Carolina Bar Association in the course 
of my work. 

The obvious precaution to take is to 
remove the metadata from a digital document 
before sending it. There are several ways to do 
this, ranging from the free and clunky to the 
expensive and elegant. The best way to do this 
in my opinion (which, it should be noted, 
along with $1.75 will buy you a cup of coffee 
and should under no circumstances be con- 
fused with a State Bar Ethics Committee Get 
Out of Jail Free card) is to purchase a stand- 
alone metadata removal product (often 
referred to as a “metadata scrubber”). It’s not 
unlike redacting confidential information 
from a document. 

If you work at a law firm with an IT depart- 
ment, chances are you already have a metadata 
scrubber product in place. If however, you are 
one of the many lawyers in North Carolina 
who works at a firm without an IT department 
I would suggest looking at Payne’s Metadata 
Assistant ($89 at www.payneconsulting. com). 
Payne's Metadata Assistant removes metadata 
from Microsoft Word, Excel, and PowerPoint. 
It integrates nicely with Microsoft Outlook (as 
well as Group Wise and Lotus Notes) and pops 
up helpful reminders just before you send an 
email with a digital document attached. 

If the purchase of a stand-alone product is 
not in your budget, the word processing pro- 
Microsoft Word and Corel 


WordPerfect each contain metadata removal 


grams 


tools or settings, as well. For WordPerfect 
users, using the included metadata removal 
tools is likely to be your best option—Payne’s 
Metadata Assistant does not work for 
WordPerfect. For Microsoft Word users, 
though, for $80 you can purchase a product 
whose sole function is to remove metadata— 
it may not be a Get Out of Jail Free card, but 
it certainly ought to help demonstrate that 
you took reasonable precautions to prevent 
the disclosure of confidential information. 
For the sake of completeness, I’ll briefly 
address some other possible solutions. One 
less elegant and less green but nevertheless 
effective solution: printing out documents 
and scanning them back in as PDF files. 
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Did Atticus Finch Commit 
Malpractice? 


Bry |9A0S OaN= eAl aVi-@ GaRzA TH 


raped 


So said the Maycomb County, Alabama jury, as written 


by Harper Lee in the classic novel 


Mockingbird. Despite an admirable defense by court- 


n November 21, 


1935, Tom Robinson 


19-year-old 


Mayella Violet Ewell. 


Kill a 


appointed attorney Atticus Finch, Tom Robinson was convicted and sentenced to death by 


a jury which was most definitely not made up of his peers. 


The book strongly implies that Mr. 
Robinson was innocent, that the primary 
prosecution witnesses lied throughout the 
trial, and that it was only Mr. Finch's valiant 
efforts and relationship with the community 
which caused the jury to hesitate at all before 
the unfair conviction. What if, however, 
Atticus in fact made a terrible mistake dur- 
ing trial which eliminated any small chance 
his client had of acquittal, any chance of 
avoiding death? 

Although I'm a fairly voracious reader for 
pleasure, I'd never gotten around to reading 


To Kill a Mockingbird. However, one recent 
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weekend, desperately in need of a break 
from contract review and liability analysis, I 
grabbed it from the coffee table where my 
wife had deposited it a few days earlier. I'd 
never read a review or summary of the book 
(nor have I yet), but was still vaguely aware 
that it featured a lawyer named Atticus, a 
rape or murder, and a racial controversy. 
This makes it even more unlikely that I 
ended up reading the book, as I tend to 
avoid stories about lawyers, who in books 
and movies are almost always far too perfect- 
ly successful, far too naive, or far too evil to 
be realistic. 


Getty Tnaghs 


I grew up in an environment very dis- 
similar to Maycomb; nobody would con- 
fuse south Florida with south Alabama. 
Now that I've moved to North Carolina, 
however, explorations of southern culture 
seem more appropriate. Plus at least half of 
those running for judgeships and other 
positions within the justice system here 
seem to claim 7o Kill a Mockingbird as their 
favorite book. Thus I came to read it, in 
three different sittings within 36 hours. I 
enjoyed it, but I was at first puzzled, and 
then dismayed at the way the trial went, 
and not just due to the unjust outcome. I've 
tried many cases, including sex crimes, vio- 
lent felonies, and wrongful death cases, and 
I just couldn't fathom what happened—or 
rather didn't happen. What went wrong, 
Atticus? 

Toward the end of the trial, the father of 
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the alleged victim, a disreputable white man 
named Bob Ewell, takes the stand after 
being called by the prosecution. He 
described what he witnessed the night of 
November 21, 1935 as he returned home 
from the woods. "[J]ust as I got to the fence 
I heard Mayella screamin’ like a stuck hog 
inside the house—." Mr. Ewell went on to 
point to the defendant, Tom Robinson, who 
was seated next to his attorney, Atticus 
Finch, and to exclaim, "I run up to th’ win- 
dow and I seen... seen that black nigger 
yonder ruttin' on my Mayella!" The lan- 
guage used and the events described caused 
a disturbance in the packed courtroom. 

Minutes later, Mr. Ewell's testimony 
continued with a question by the prosecu- 
tor. "Mr. Ewell, did you see the defendant 
having sexual intercourse with your daugh- 
ter?” The witness answered with certainty, 
"Yes I did," and then stated that he had a 
clear view of the room as his daughter was 
being raped by the defendant. Finally, the 
angry father confirmed, "I sawed who he 
was, all right." 

Upon cross-examination, Atticus Finch 
established several points, the key being that 
Mr. Ewell was left-handed. This was poten- 
tially relevant, as other evidence showed or 
implied that Mr. Ewell was a mean and per- 
haps abusive drunk, and that his daughter's 
injuries were largely on her right side—and 
thus arguably inflicted by a left-handed 
attacker. 

The next witness to be called was the 
alleged victim herself, Mayella Violet Ewell. 
Other than being a member of the unpopu- 
lar Ewell family, there was no indication in 
the book that Mayella herself was particular- 
ly disliked. Rather, she was presented as a 
young woman born into an unfortunate sit- 
uation; into a family with no means, no 
motivation, and no role models. 

Mayella agreed that she'd peripherally 
known the defendant for years, as they were 
neighbors. She testified that on November 
21, Tom Robinson had been walking by her 
home when she asked him to assist her in 
chopping an old piece of furniture up to be 
used as firewood. Instead of helping her as 
asked, however, he attacked and raped her. 
"[A]n ‘fore I knew it he was on me....He got 
me round the neck, cussin' me an’ sayin’ 
dirt—I fought'n'hollered, but he had me 
round the neck. He hit me agin an' agin—." 

"Then what happened?" the young Ms. 
Ewell was asked. She replied, "I don't 
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remember too good, but the next thing | 
know Papa was in the room a'standin' over 
me hollerin' who done it, who done it? 
Then I sorta fainted an' the next thing | 
knew Mr. Tate was pullin’ me up offa the 
floor and leadin' me to the water bucket." 
(Mr. Tate was the sheriff.) 

Tom Robinson later testified, denied that 
he had committed. any type of crime or 
improper action, and reluctantly explained 
that it was he who had fended off Mayella's 
sudden advances. Atticus Finch demonstrat- 
ed to the jury that Mr. Robinson had a par- 
ticular physical impairment of his left arm 
and hand, which made it less likely that he 
could have carried out the attack as 
described. During closing arguments, Mr. 
Finch emphasized to the jury that the evi- 
dence of guilt was unreliable, and implored 
the jurors not to assume guilt merely 
because of the color of the defendant's skin. 
He also commented, "Her father saw it, and 
the defendant has testified as to his remarks. 
What did her father do? We don't know, but 
there is circumstantial evidence to indicate 
that Mayella Ewell was beaten savagely by 
someone who led almost exclusively with his 
left." Despite Mr. Finch's efforts, Tom 
Robinson was found guilty after perhaps six 
hours of jury deliberations. 

At first, I expected Atticus to pounce on 
it during cross-examination of Mayella, for 
that would be what most lawyers would do. 
However, some lawyers (this writer being 
one of them) prefer not to emphasize such 
"gotcha!" testimony during cross, but rather 
save it for closing argument. (Why bring it 
up during cross, which only gives the oppo- 
sition the opportunity to try to completely 
correct the problem or at least minimize the 
damage with additional evidence?) Thus, I 
thought "Ahhh, the wise Atticus Finch will 
keep this nugget in his pocket, polishing 
and savoring it until the moment is 
absolutely right, until the jury is hanging on 
his every word, his every motion. Of 
course!” Although it was one o'clock a.m. 
when I read this part of the book, I folded 
page 206 in order to mark it, the way I'd 
have asked a court reporter to mark a piece 
of testimony during a real trial. I then read 
through closing arguments before going to 
sleep, a sleep literally troubled by what 
turned out to be missing from Atticus’ clos- 
ing argument. 

The next morning, I explained my think- 
ing to my wife. She looked at me, trying to 


determine if I was actually being clever (for 
a change) or if I mistakenly thought I was 
being clever. Eventually she nodded in 
agreement, and her face took an expression 
of slightly puzzled thoughtfulness as she 
subconsciously continued to nod her head 
ever so slightly up and down. 

Perhaps some of you reading this knew 
where I was going before you read more 
than a sentence of two of this commentary. 
Others may have picked up on it a few hun- 
dred words ago, while some of you, appre- 
ciated readers, are still waiting to hear what, 
to me, seems a blatant and damning error 
by the esteemed Atticus Finch. Well, let's 
get to It. 

Bob Ewell testified very clearly that he 
saw Tom Robinson attacking and raping his 
daughter. Further, he then watched as Mr. 
Robinson, his long-time neighbor, exited 
the Ewell house and ran off. We have Mr. 
Ewell's own words that he "sawed who it 
was" and we know that he pointed to the 
defendant when he exclaimed, from the 
witness stand, "I seen that black nigger yon- 
der ruttin' on my Mayella!" That's a per- 
fectly straight forward and positive, first 
person, eyewitness identification, offensive 
language notwithstanding. 

However, what did Mayella Ewell testify 
regarding her father and his words and 
actions at the time of the alleged crime? She 
made a general statement that she didn't 
"remember too good" what happened 
immediately after the rape, but then testi- 
fied with specificity as to what she did 
remember. "[B]ut the next thing I know 
Papa was in the room a'standin' over me 
hollerin' who done it, who done it?" (empha- 
sis added) 

That question mark means everything 
here. The father, who testified so emphati- 
cally that he was an eyewitness to the defen- 
dant's rape of his daughter, was reportedly 
yelling and asking that very daughter who 
had raped her. This could have been, should 
have been, the moment, or at least should 
have led to the moment of the trial. The 
"gotcha" moment, the "now we all know 
you're a liar” moment, the "not even you, 
ever-suspect jurors, can now mess this up" 
moment. Yet somehow, it was not. Atticus 
Finch missed the key bit of testimony and 
its significance. The otherwise competent, 
even inspiring, country lawyer let his client 
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Questions after a Decade on 


the Bench 
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have just completed a decade on 


the district court bench. During 


that time, the yearly caseload in 


my district has steadily grown 


from 35,000 to over 50,000 cases for our four judges. The vari- 


ety, volume, and pace of these matters have taught me much 


about our judicial system and human nature. The time has 


allowed me to consider our legal system from a different per- 


spective from my previous views as a law student and as an attorney in private practice. Now 


seems an appropriate time to reflect on this experience, and I hope to do so in a manner that 


may be helpful in improving our justice system. 


In this article, | move beyond my narrow 
judicial responsibilities of finding facts and 
applying the law to discuss some practical 
concerns I now see with private warrant cases 
and with the procedure for setting bonds in 
domestic matters. I then explore creating a 
forum to identify and address other issues. In 
offering these opinions, | am mindful that it 
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is the General Assembly’s responsibility to 
make law. I hope, however, that this writing 
may offer a useful perspective of a judge in 
the trenches. 


Should Private Warrants Be 
Eliminated? 


Our state has a curious procedure that 
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allows any citizen to charge another with a 
misdemeanor criminal offense. N.C.G.S. 
Sections 15A-303 and 15A-304. There is no 
need to call the police, because all one has to 
do is swear to the magistrate that the future 
defendant violated the law and that person 
will be charged with what is commonly 
called a “private warrant.” This procedure 
needs to be reconsidered because innocent 
people are often charged and guilty people 
are unlikely to be convicted. 

While some private warrants allege minor 
offenses, others are of a more serious 
nature—domestic violence, threats involving 
firearms, and assaults. With no investigation, 
it is often impossible for a judge to determine 


beyond a reasonable doubt what—if any- 
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thing—happened. Our citizens deserve a 
government that investigates allegations of 
crime to both thwart frivolous charges and to 
adequately prosecute meritorious cases. 

North Carolina should consider eliminat- 
ing private warrants and provide law enforce- 
ment with the necessary resources to investi- 
gate and charge—or not charge—under 
these circumstances. Perhaps the law should 
permit a citizen to petition the district attor- 
ney to bring charges if law enforcement 
declines to act. While eliminating private 
warrants would increase the burden on law 
enforcement, simply allowing folks to file 
charges without an independent law enforce- 
ment investigation is even more burdensome 
to the justice system and the public. 


Should Magistrates Set Bonds in 
Domestic Violence Cases? 

Historically, magistrates set bonds in all 
cases except murder. About 15 years ago, the 
General Assembly established a new general 
rule requiring that district court judges set 
bonds in domestic violence cases. N.C.G.S. 
Section 15A-534.1. The rule provides that 
once a defendant is arrested in a domestic 
violence case, he or she is supposed to be 
brought before a district court judge for con- 
sideration of bond. If court is not in session, 
then the defendant will likely be held 
overnight and brought before a judge the 
next morning when court resumes. If there is 
not a session of court within 48 hours after 
the defendant’s arrest (during the weekend, 
for example), then a magistrate sets the bond 
after the 48 hour period expires. State v, 
Thompson, 349 N.C. 483 (1998). 

No doubt the change in the law is sup- 
posed to provide an added measure of pro- 
tection to victims of domestic violence based 
upon the assumption that district court 
judges are better at setting bonds than mag- 
istrates. Observing this rule in practice, how- 
ever, raises two concerns: (1) a magistrate is 
structurally better positioned than a district 
court judge to get accurate information to set 
a bond and (2) when court is not in session, 
everyone in a domestic relationship is in 
jeopardy of spending an extended period of 
time—up to 48 hours—in jail based upon a 
false charge. 

First, a magistrate is in a better position to 
get accurate information because a magis- 
trate speaks to the victim or the law enforce- 
ment officer when the case is charged. Also, 
the same magistrate is often on duty and 
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speaks to the defendant when he or she is 
arrested. Instead of the magistrate setting the 
bond with information from both sides of 
the case, under current law the case is now 
likely added onto a crowded docket either 
that day or the next day that court is in ses- 
sion. In ten years of setting bonds in these 
cases, I can only remember a handful of 
times when either the law enforcement offi- 
cer or the alleged victim in one of these cases 
appeared in the courtroom when I set the 
bond. Instead of having information from 
both sides of the case, all the district court 
judge has to rely on in setting the bond is the 
written charge, the defendant’s version of 
events, the defendant's record, and perhaps, 
some notes or recommendation from the 
magistrate. It seems to me that divorcing the 
responsibility for setting the bond from best 
information is a poor practice. 

Second, since this rule also applies in 
private warrant cases, too often the actual 
victim of domestic violence is charged by 
the perpetrator, and must wait overnight or 
longer until his or her bond is set. If a false 
charge is brought Friday after court has 
concluded, then the innocent defendant 
(the actual victim) will likely spend 48 
hours in jail before his or her bond is set. 
Thus, the law, in these instances, has terri- 
ble consequences for those it was intended 


to help. 


Should North Carolina Establish a 
Legal Retreat? 

Science, for example, has been advanced 
by leading scientists gathering for informal 
retreats to discuss problems and ideas in their 
fields. A similar small gathering of legal com- 
munity leaders—judges, lawyer-legislators, 
prosecutors, private practitioners, magis- 
trates, and legal educators—would likely 
produce improvements in our law and judi- 
cial system. How our various statutes fit 
together, problem areas in the law such as the 
two I have mentioned above, funding for the 
judiciary, judicial selection, and other topics 
could be explored with collective input from 
leaders with broad perspectives to help the 
participants move beyond preconceived 
notions. It would provide a forum to not 
only identify and discuss problems, but it 
would also develop relationships necessary to 
collaboratively address them. 

As most readers know, the UNC School 
of Government does an outstanding job pro- 
viding formal training to governmental 


employees and informally answering their 
questions on an as needed basis. The school 
could plan an excellent continuing legal edu- 
cation retreat that would benefit all North 
Carolinians. I would welcome the opportu- 
nity to volunteer to help in any capacity. = 


Martin B. (Marty) McGee has served as a 
district court judge in Cabarrus County since 
October 6, 2000. He resides in Concord with 
his wife, Debin, and their two daughters. 


Metadata 101 (cont.) 


Proponents of this approach often choose it 
based on cost, though given the cost of paper 
and printer ink, I’m not convinced it is more 
economical. Printing a word processing doc- 
ument into a PDF document will remove 
much of the metadata as well. If it were my 
license at stake though, I’d purchase a stand- 
alone metadata scrubber and some piece of 
mind. 


Duty When Receiving Digital 
Information 

2009 FEO 1 is clear and straightforward 
on this point: a lawyer may not search for 
metadata (often referred to as “mining” for 
metadata—a description which belies the 
relative ease with which it can be done). If a 
lawyer unintentionally views another party’s 
confidential information within the meta- 
data of a given document, she must notify 
the sender and may not use the information 
without consent of the other lawyer or 


Party. 


Conclusion 

Not nearly as thorny and difficult to grasp 
and deal with as its name would imply, meta- 
data is a fact of life in the modern law office. 
You now know what it is, why you need to 
care about it, and what to do about it. 
Purchase a metadata scrubber or otherwise 
put into place a procedure to deal with meta- 
data in your practice. Then unfurrow your 
brow, and go back to enjoying time with 
your loved ones and sunshine. And, of 
course, your iPhone. = 


Erik Mazzone is the director of the Center 


for Practice Management at the North 
Carolina Bar Association. 
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New Veterans’ Benefits Act 
Provides Private Right of Action 


ARCHER 
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n October 13, 2010, President Obama 


signed into law the Veterans’ Benefit Act 


of 2010 (HR 3219), providing impor- 


tant tools for the enforcement and vindi- 


cation of service member rights and a potentially lucrative opportunity for members of the bar. 


The Act extended, increased, and generally strengthened certain benefits provided to veterans, 


particularly, but not exclusively, to disabled veterans. 


The VBA also. amended the 
Servicemember Civil Relief Act (50 US 
Code Appendix, section 501 et. seg.), the 
principal statute protecting active duty serv- 
ice members and their families and also the 
focus of this article. The most important of 
these latest SCRA amendments established a 
private right of action against those who vio- 
late the SCRA. Other changes authorized the 
US Attorney General to commence civil 
actions to vindicate SCRA rights, and clari- 
fied service member rights to terminate cell 
phone contracts as well as residential and 
motor vehicle leases. 

Those with only a passing familiarity with 
the SCRA may be aware that it precludes cer- 
tain default judgments against service mem- 
bers, allows service members to reopen some 
default judgments, and prescribes circum- 
stances under which a service member may 
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delay civil proceedings. However, the SCRA 
also provides other rights and protections. For 
example: it limits interest rates on most pre- 
service obligations to six percent (section 
527); prohibits landlords from evicting serv- 
ice members except through court order (sec- 
tion 531); except by court order, prohibits 
businesses from repossessing personal or real 
property secured by a contract executed prior 
to military service (section 532); prohibits 
non-judicial foreclosure on realty secured by a 
pre-service mortgage (section 533); authoriz- 
es service members to terminate residential or 
motor vehicle leases in certain circumstances 
(section 535); authorizes service members to 
terminate cell phone contracts without penal- 
ty in certain circumstances (section 535a); 
and provides that neither the service member 
nor the member's spouse either lose nor 
acquire a domicile for personal or income tax 
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purposes solely due to compliance with mili- 
tary orders to move to a military duty station 
(section 571). 

Needless to say, parties with adverse inter- 
ests have not always been especially scrupu- 
lous in safeguarding such service member 
rights. Creditors repossess vehicles and banks 
pursue non-judicial foreclosures in violation 
of the SCRA. Lenders are hardly eager to 
reduce interest rates to six percent, and land- 
lords withhold security deposits and send 
adverse information to credit reporting agen- 
cies when a service member validly terminates 
a residential lease. So, how is the service 
member to protect himself and/or pursue 
after-the-fact relief? 
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The service member may visit a military 
legal assistance attorney, who can educate the 
adverse party and may even provide a copy of 
the relevant portion of the law. If that doesn’t 
work—and often it does not—the military 
legal assistance attorney can get the US 
Department of Justice (DoJ) involved. 
Generally, a call from the DoJ, which has full- 
time attorneys dedicated to SCRA enforce- 
ment, will stop the wrongful action, particu- 
larly since a knowing violation of many por- 
tions of the SCRA may constitute not only a 
civil wrong, but also a criminal offense. 

But what if the service member is 
unaware of the obnoxious, unlawful action 
until it is too late? What if the repo man 
steals a sailor’s car while the sailor is at sea? 
What happens if the creditor plaintiff pur- 
sues an illegal foreclosure before the soldier 
ever gets to any military legal assistance offi- 
cer, or the marine has any idea that he may 
have protection under the SCRA? That’s 
where the new law comes in. 

This latest SCRA amendment makes it 
clear that the DoJ can pursue a civil case on 
behalf of the aggrieved service member. Even 
prior to the amendment, the DoJ pursued 
such cases, but defendants argued, occasion- 
ally with some success, that because such 
action was not explicitly authorized, the DoJ 
was powerless to pursue any civil remedy. 
According to this view, that lance corporal 
patrolling Helmund Province in Afghanistan 
had to fend for himself. No more. 

Section 597of the SCRA now specifically 
provides that the DoJ can pursue a civil 
action against any person who engages in a 
pattern or practice of SCRA violations or 
engages in a violation that “raises an issue of 
significant public importance.” The court 
may grant equitable or declaratory relief, 
and all other appropriate relief, including 
monetary damages. In addition, the court 
may assess a fine of up to $55,000 for the 
first offense and $110,000 for subsequent 
offenses. 

But what can the service member do on 
his own? After all, the DoJ cannot be expect- 
ed to intervene in every case. Further, the 
service member may want to control the liti- 
gation himself. 

On this point, section 597a, concerning a 
private right of action, is short, sweet, and to 
the point. It now authorizes “any person” 
aggrieved by a violation of the SCRA to pur- 
sue a civil action to obtain equitable or 
declaratory relief, and to “recover all other 
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appropriate relief, including money dam- 
ages.” The statute provides that the court 
“may” award costs and attorneys’ fees to the 
aggrieved person if that party prevails in the 
litigation. 

Prior to this amendment, lawsuits against 
SCRA violators had gone forward, sometimes 
resulting in large damage awards. However, 
the statute now specifically authorizes a wide 
array of relief, including attorney fees to the 
prevailing plaintiff. Furthermore, prior to the 
amendment, defendants would argue that 
because the statute failed to specify a private 
right of action, none existed. According to 
this view, once the bad actor violated the 
statute, there was nothing the service member 
could do about it. The majority position had 
always been that an implied private right of 
action existed, particularly in light of the pur- 
poses of the statute as well as the oft-cited US 
Supreme Court admonishment that, “The 
Act should be read with an eye friendly to 
those who dropped their affairs to answer 
their country’s call.” Le Maistre v. Leffers 333 
US. 1,6 (1948). 

In large measure, section 597a grew out of 
Hurley v. Deutsche Bank, a case arising in the 
Federal District Court for the Western 
District of Michigan. In this case, contrary to 
the old adage, bad facts have made for good 
law. Sergeant James Hurley, an army reservist 
with an existing mortgage, was mobilized for 
active duty. He fell behind on the mortgage 
when he quit his second job. The lender fore- 
closed on the soldier's house pursuant to non- 
judicial foreclosure, evicted his family while 
Sgt. Hurley was deployed to Iraq, and sold the 
house to a bona fide purchaser. The plaintiff 
also provided an affidavit to the court inaccu- 
rately averring that Hurley was not in the 
armed forces, without making any inquiry 
whatsoever as to the truth of the statement. 
Despite the fact that the plaintiff's actions vio- 
lated at least two provisions of the SCRA, the 
plaintiff was granted summary judgment, the 
court agreeing that the SCRA did not author- 
ize a private right of action (W.D. Mich. Sept. 
30, 2008). Unless Sgt. Hurley could find 
some state remedy, he was simply out of luck. 
On reconsideration, the judge determined 
that the SCRA implied a right of action, 
reversing his earlier ruling (W.D. Mich. Mar. 
13, 2009). Enshrining this right into the text 
of the SCRA should go a long way toward 
persuading attorneys to take such meritorious 
cases. The new law should also diminish the 
likelihood that future service members will 
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return from combat only to find their families 
illegally evicted, their houses illegally taken 
out from under them, and the courts unwill- 
ing to do anything about it. = 


Major Archer is a retired Marine Corps 
judge advocate and currently serves as the head 
of legal assistance for Marine Corps Installations 
Fast. 

To view the full text of the Veterans’ Benefits 
Act of 2010, go to govtrack.us/congress/ 
bill. xpd?bill=h1 11-3219. 


Atticus Finch (cont.) 


down and, we may even feel, let us down. 

The Finch's neighbor, Miss Maudie, 
reflected that it was impressive that Atticus 
had at least given the all-white, biased jury 
reason to pause on its way to unfairly con- 
victing the defendant. "And I thought to 
myself, well, we're making a step - it's just a 
baby step, but it's a step." Well said, but 
under further consideration, we may be left 
to wonder if that baby step could have or 
should have been a leap. 

I still can't decide if I like Atticus Finch 
more now than I would had he been better, 
had he pulled off the miracle. At least he was- 
n't perfect, as we surely are not. I dare say we 
are no better than Mr. Finch was, and we 
should remain thankful for him, stunning 
error and all. = 


Jason A. McGrath is the owner of McGrath 
Law, PLLC, and practices statewide in both 
North Carolina and Florida. He spent five 
years as a criminal prosecutor, followed by eight 
years as a litigator in a private firm in which he 
was a partner. Mr. McGrath now focuses on 
providing foreclosure prevention and mortgage 
loan modification services to individuals, as 
well as business law and contract services to 
small and medium-sized businesses. 
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The Exhaustion Requirement as 
a Barrier to Fair Housing Claims 
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he Federal Fair Housing Act (FFHA)! allows 


victims of housing discrimination to choose 


between filing an administrative complaint 


with the US Department of Housing and 


Urban Development (HUD), filing a lawsuit with no administrative complaint, or to simul- 


taneously proceed in the administrative forum until “the beginning of the trial of a civil 


action”? and to proceed in court until an “administrative law judge has commenced a hearing 


on the record” in the administrative proceeding.? 


Incongruously, even though HUD has 
designated the North Carolina Fair Housing 
Act (NCFHA) as “substantially equivalent” to 
the federal act, there is an assumption that the 
state act requires a plaintiff to exhaust admin- 
istrative remedies before pursuing an action in 
court under the NC statute. Congress did not 
require administrative exhaustion for the 
FFHA, as it did in some other administrative 
contexts, because it imposes a substantial bur- 
den on victims of discrimination and thereby 
hampers the goal of both acts: to end residen- 
tial segregation. 

The burden is exacerbated in North 
Carolina because the North Carolina Human 
Relations Commission (NCHRC) lacks the 


resources to investigate and resolve claims in a 
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timely manner as required by statute. Delayed 
adjudication denies prompt relief for merito- 
rious complaints and keeps even innocent 
defendants in limbo. Delay increases costs to 
plaintiffs and defendants and may discourage 
complaints. Low-income plaintiffs are espe- 
cially affected by the time and expense 
involved in delayed administrative proceed- 
ings. In addition, exhaustion limits plaintiffs’ 
choice of forums, which undermines their 
ability to obtain effective redress for discrimi- 
nation. Exhaustion also contributes to low set- 
tlement amounts because of plaintiffs’ inabili- 
ty to sustain lengthy proceedings. The large 
number of administrative complaints, when 
compared to paltry settlement amounts, sug- 
gests that administrative remedies are inade- 
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quate to address pervasive discrimination.4 


Imposing an exhaustion requirement in 
the NCFHA not only denies justice to victims 
of discrimination, but is legally untenable 
because such a requirement: 1) diverges sub- 
stantially from the federal requirement of sub- 
stantial equivalence, 2) lacks a foundation in 
case law or the NCFHA’s own statutory 
terms, and 3) is inconsistent with the persua- 
sive interpretation of parallel statutes in similar 
jurisdictions. 


Current NC Law 

The NCFHA is largely modeled after the 
FFHA. As the NC Court of Appeals noted in 
North Carolina Human Relations Council ex 
rel. Leach v. Weaver Realty Co., the “[legisla- 


SPRING 2011 


ture modeled the key provisions of the State 
Fair Housing Act after provisions of the 
Federal Fair Housing Act.”> The court of 
appeals acknowledged that “the body of fed- 
eral cases interpreting the Federal Fair 
Housing Act is useful,” but then rejected the 
federal case law recognizing disparate impact 
discrimination in fair housing claims.° The 
court found that disparate impact analysis was 
“contrary to the ordinary meaning of the 
terms in the North Carolina State Fair 
Housing Act,” even though those terms 
matched the language of the federal law.’ 
Following the ruling and subsequent inquiries 
by HUD, the legislature amended the state 
act to allow claims based upon disparate 
impact.® After these amendments, “the Acts 
are now virtually identical.”? 

While largely mirroring the FFHA, the 
NCFHA omits language in the Federal Act 
that a party has an express right to directly 
“commence a civil action in an appropriate 
United States district court or state court.”!° 
However, nowhere does the state law prohibit 
a party from immediately filing such a civil 
action: “[a]ny person who claims to have been 
injured by an unlawful discriminatory hous- 
ing practice or who reasonably believes that he 
will be irrevocably injured by an unlawful dis- 
criminatory housing practice may file a com- 
plaint with the North Carolina Human 
Relations Commission.”!! This permissive 
language implies that an administrative com- 
plaint is not the exclusive remedy. The 
NCFHA refers to various situations where a 
civil action may be pursued, but all within the 
context of the administrative enforcement 
scheme.!* The NCFHA does not address a 
plaintiff proceeding directly in court and 
bypassing the administrative option entirely; 
the enforcement provisions neither forbid nor 
regulate such judicial proceedings to remedy 
housing discrimination under NCFHA. 

“Tt is a familiar canon of statutory con- 
struction that when a legislature borrows from 
the statutes of another legislative body, the 
provisions of that legislation should be con- 
strued as they were in the other jurisdiction at 
the time of their adoption.”!? Although feder- 
al decisions interpreting a statute even with 
verbatim terms are not binding on state 
courts, where, as in fair housing, “North 
Carolina decisions are few by comparison and 
the state and federal systems are closely inter- 
related,” increased regard for federal decisions 
is appropriate. !4 Deference to federal interpre- 
tation is particularly suitable when the state 
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statute and its judicial interpretations must be 
“substantially equivalent” to the federal 
scheme. The FFHA and cases interpreting it 
do not require exhaustion; “Congress intend- 
ed to provide all victims of Title VIII viola- 
tions two alternative mechanisms by which to 
seek redress: immediate suit in federal court, 
or a simple, inexpensive, informal conciliation 
procedure, to be followed by litigation should 
conciliation efforts fail.”1> The NC statute 
was modeled after the federal law; therefore, 
the NCFHA should be construed to not 
require administrative exhaustion. 

There are very few cases interpreting the 
NCFHA, and none address the question of 
administrative exhaustion, even when that 
issue was argued to the court. In Bergman Real 
Estate Rentals v. North Carolina Fair Housing 
Center, a fair housing organization filed an 
administrative complaint. !¢ The defendants 
sought an injunction in superior court based 
on lack of standing.!7 The organization 
argued the court lacked jurisdiction because 
the administrative process had not been 
exhausted: “The Durham Fair Housing 
Ordinance, state Fair Housing Act, and the 
Administrative Procedures Act (APA) man- 
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date that such complaints be resolved in an 
administrative setting before any court inter- 
vention is permitted.”!8 Although the issue of 
exhaustion under the NCFHA was expressly 
raised, the NC Court of Appeals did not con- 
sider the issue, finding only that exhaustion 
was not required under the APA in that partic- 
ular situation.!? The lack of any North 
Carolina ruling requiring exhaustion, even 
when squarely before the court, suggests look- 
ing to other jurisdictions, and especially at the 
FFHA upon which the NCFHA is modeled, 


which does not require exhaustion. 


Milsap v. Cornerstone Residential 
Management, Inc. 

In Mikap, a class of prospective tenants 
and the Housing Opportunities Project for 
Excellence, Inc., (HOPE), sued a housing 
developer, alleging that its policy limiting the 
number of occupants per bedroom discrimi- 
nated on the basis of familial status.2? 
Plaintiffs’ action was brought under both the 
FFHA and the analogous Florida FHA.?! 
Relying upon Florida precedent in Belletete v. 
Halford? the federal district court held, “the 
only law published on the issue holds that 
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Florida’s Fair Housing Act claims are barred 
unless administrative remedies are exhausted,” 
and dismissed the complaint.?3 

Following the dismissal, the Florida 
Attorney General intervened in the case “for 
the limited purpose of arguing that the 
[Florida FHA] does not require exhaustion of 
administrative remedies.”“4 The attorney gen- 
eral’s argument focused on three points: 1) the 
Florida act was modeled after the federal 
statute and ought to be interpreted with guid- 
ance from federal law; 2) the Bedletete opinion 
improperly relied upon federal employment 
law, which requires exhaustion, and, 3) that 
the Florida Supreme Court was likely to over- 
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rule the requirement. 
Additionally, the attorney general warned that 
an exhaustion requirement “would clearly 
diminish, if not entirely eliminate, the ‘sub- 
stantial equivalency’ of the Florida law to its 
federal counterpart,” and undermine the pur- 
pose of both acts by barring “victims of hous- 
ing discrimination from raising their 
claims.”26 

Persuaded by the attorney general’s brief, 
the Mikap court reversed itself, finding that 
the Florida Supreme Court would likely over- 
tule Belletete, and holding that the Florida 
FHA contained no requirement for adminis- 
trative exhaustion.*” The opinion focused on 
the fact that Belletete improperly relied on state 
and federal employment law, which requires 
exhaustion, rather than federal case law and 
legislative intent for the FFHA, both of which 
specifically reject an exhaustion require- 
ment.?® The court also quoted the language of 
the Florida FHA that an aggrieved party “may 
file a complaint with the commission,” “lan- 
guage [which] is permissive and not mandato- 
ry.729 « 
enced statutory language indicates a com- 


The clear import of the above-refer- 


plainant may file a complaint and exhaust 
administrative remedies or, alternatively, com- 
mence a civil action.”3° 

North Carolina ought to pay special 
attention to Mikap not merely because of its 
cogent reasoning and the lack of any control- 
ling North Carolina cases, but primarily 
because of the great similarity between the 
fair housing statutory frameworks in Florida 
and North Carolina. Both are expressly mod- 
eled after the FFHA, and both contain almost 
exactly the same language that persuaded the 
Milap court that there was no exhaustion 
requirement in Florida.?! Even where the 
state acts differ from the federal statute, they 
differ in the same respects: both statutes spec- 
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ify that even after the administrative proceed- 
ings have begun, a party may proceed in 
court if no resolution is reached within a 
given time period,** and both also lack any 
analogous language to the federal provision 
which specifically allows a civil action with- 
out exhaustion.?3 

Although the Mikap court did not address 
the attorney general's warning about substan- 
tial equivalency certification, it nonetheless 
found no exhaustion requirement in a statuto- 
ry scheme virtually identical to North 
Carolina's. The case is even more compelling 
because in Florida, unlike North Carolina, an 
appellate court had previously ruled that 
exhaustion was required. Nevertheless, the 
court recognized the error of that ruling and 
found that an exhaustion requirement was a 
substantial deviation from the statutory lan- 
guage and persuasive federal law. 


Administrative Remedies are 
Insufficient to Meet the Goals of the 
Fair Housing Act 

Reading an exhaustion requirement into 
the statute, although legally questionable, 
would not be as objectionable if the adminis- 
trative process adequately deterred discrimina- 
tion. In the recent draft, Analysis of 
Impediments to Fair Housing Choice, all four of 
the primary impediments identified by the 
State of North Carolina relate directly to the 
exhaustion requirement: 1) insufficient system 
capacity, 2) discrimination in the rental mar- 
kets, 3) constraints in the lending markets, 
and 4) “[plossible barriers in land-use poli- 
cies.”>4 Insufficient system capacity creates 
long delays in the administrative process, 
increasing costs and delaying resolution, and 
therefore deters complaints but not discrimi- 
nation. Rental and loan discrimination are 
specifically targeted by the NCFHA, but 
administrative exhaustion limits the impact of 
the law by increasing complainant costs and 
decreasing settlement amounts. As to the 
fourth impediment, the NCFHA could be 
used to challenge discriminatory zoning and 
land use practices, but complainants in North 
Carolina have avoided it due to the exhaustion 
requirement.°> Greater opportunity to bring 
cases in state court without an exhaustion 
requirement would not completely remove 
these impediments, but the increased poten- 
tial for litigation would help deter and remedy 
discrimination. 

State fair housing claims are regularly 


brought through the NCHRC, but the puta- 


tive exhaustion requirement limits strategic 
options, reduces settlement amounts, and 
increases the cost of proceedings. While com- 
plainants may pursue claims under the FFHA, 
federal litigation generally consumes more 
time and resources than state litigation 
because courts are fewer and more sparsely 
located, with crowded dockets and a smaller 
bar. State judges are also more likely to be 
familiar with the context of segregation and 
fair housing in their communities, as recog- 
nized in the federal statute by its preference for 
local resolution where protections are substan- 
tially equivalent.?° 

Unfortunately, after the time and cost of 
an administrative proceeding, complainants 
are unlikely to bring a suit in state court. Out 
of hundreds of complaints to the NCHRC in 
recent years, only two plaintiffs have proceed- 
ed in court following the administrative pro- 
ceedings.9/ An increased choice of forums 
would broaden the options available to advo- 
cates and help resolve legitimate claims of dis- 
crimination. 

The persistence of housing discrimination 
in North Carolina also suggests that recovery 
amounts awarded in conciliation and admin- 
istrative hearings have been inadequate to 
deter discrimination. An analysis of data from 
the NCHRC shows that of 55 cases with 
reported non-zero settlement amounts, the 
average recovery was $3,232.26; the average of 
those cases conciliated through the adminis- 
trative process, 48 of the 55, was only 
$2,546.85.28 These low amounts, even in 
cases where the agency found cause to believe 
discrimination had occurred, are an inade- 
quate deterrent to housing discrimination. 

Cases that proceed to an administrative 
hearing fare slightly better. A review of fair 
housing cases litigated through the NC Office 
of Administrative Hearings from 2001 to 
2009 reveals only four published cases.>° 
Discrimination was found in two of those 
cases, both default judgments related to race 
discrimination.4° One resulted in damages of 
$30,910, the other $9,400, both substantially 
larger than the average results achieved 
through conciliation. Although the awards in 
these administrative hearings are higher, the 
fact that only a tiny fraction of cases proceed 
to this stage highlights the inadequacy of this 
exclusive forum. 

Unfettered access to state courts would 
provide greater deterrence through increased 
damages for discrimination. In administra- 
tive resolutions, the potential for an immedi- 
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ate court proceeding, with the associated 
attorney costs and uncertainty, would 
encourage respondents to settle for higher 
amounts.4! In civil court, the amount of 
damages and penalties awarded for housing 
discrimination usually exceeds that of admin- 
istrative proceedings. *? 

One final advantage of greater access to 
state courts would be the development of a 
body of case law interpreting the NCFHA. 
The North Carolina Court of Appeals has 
only heard three cases since 1986 interpreting 
the act; none have been heard by the NC 
Supreme Court.43 Of the three cases, one was 
dismissed for lack of standing and another was 
subsequently overruled by amendment to the 
act.44 This dearth of judicial analysis increases 
uncertainty in the act’s interpretation, which 
in turn discourages complaints and further 
hampers the purpose of the act. 


Substantial Equivalency 

HUD must certify that state agencies and 
statutes are “substantially equivalent” to the 
FFHA and its enforcement structure in order 
for the state to receive funding and be referred 
claims. Substantial equivalency depends both 
on the adequacy of the law, which focuses on 
the text of the statute, and on the adequacy of 
performance, which examines how the statute 
is enforced. The adequacy of the law prong 
mandates inter alia that the state law “not 
place excessive burdens on the aggrieved per- 
son that might discourage the filing of com- 
plaints,” including increased costs,*> and that 
the law affords both administrative and judi- 
cial enforcement.46 

Adequacy of performance depends largely 
on the timeliness of the state agency's process- 
ing of charges, requiring commencement of 
processing within 30 days of receipt, determi- 
nation of reasonable cause within 100 days, 
and administrative resolution within one 
year.4” Performance reviews also consider the 
standards used, attempts at settlement, the 
number of complaints filed, and the adequacy 
of the relief granted to prevent continued dis- 
crimination.48 

Understaffing, combined with the need for 
travel and detailed investigation, prevents the 
NCHRC from determining cause in the 
majority of complaints within the 90 days 
required by the NCFHA, which increases the 
delay and cost to plaintiffs and frustrates the 
purpose of the act.49 Of the 70 cases with an 
ascertainable cause determination date, 99% 


took more than the NCFHA’s 90 days, and 
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96% took more than the 100 days allowed by 
the FFHA.*? On average it took 341 days for 
the NCHRC to investigate and determine 
whether cause existed. The longest case took 
over two years.?! While both state and federal 
law allow the agency to exceed the time limits 
in exceptional cases if they provide a written 
explanation of the delay to the parties, it is 
inconceivable that legislators contemplated 
that 96-99% of cases would exceed this time- 
frame.°” Even if these delays could be justi- 
fied, they highlight the inadequacy of the 
administrative remedy as the exclusive option 
housing discrimination. 
Administrative exhaustion ought not to be 


to address 


required if for no other reason than to relieve 
the burden on the overwhelmed NCHRC. 

Administrative resolution also frequently 
takes longer than the statutorily permitted 
year. Of 124 cases analyzed, 38 (31%) took 
more than a year to resolve.?> On average the 
cases took almost a year to resolve, but the 
longest took almost seven years.>4 Although 
no evidence suggests that the NCHRC fails to 
provide written notice explaining the delays, 
the fact that a large percentage of the com- 
plaints are not handled within the period set 
by statute violates the intent of the FFHA, dis- 
courages victims of discrimination from seek- 
ing administrative redress, and constitutes an 
“excessive burden” on complainants. 
Permitting aggrieved parties to file directly in 
state court would provide individuals a more 
expeditious vehicle for their claims, as well as 
relieve pressure on NCHRC. 

An exhaustion requirement contradicts the 
substantial equivalency provisions regarding 
the adequacy of the law and the adequacy of 
performance. If the state law requires exhaus- 
tion, it fails the adequacy of the law prong 
because it discourages complaints and does 
not afford equivalent judicial enforcement. 
The consistent failure of the NCHRC to 
comport to the federal time frames constitutes 
inadequate performance. An exhaustion 
requirement undermines the intent and effica- 
cy of the NCFHA, compounds delays in 
resolving complaints, discourages claim fil- 
ings, and exacerbates the resource and person- 
nel pressure on NCHRC. Administrative 
exhaustion therefore jeopardizes NC's sub- 
stantial equivalency certification. 


Conclusion 

The upcoming state report on impedi- 
ments to fair housing highlights the persist- 
ence of residential segregation and discrimina- 
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tion. While the NCHRC labors diligently 
against the tide of complaints, its capacity is 
insufficient. Removing the perceived adminis- 
trative exhaustion requirement is not a 
panacea, but would expedite resolution of fair 
housing claims, increase the damages awarded 
in fair housing cases, and further the deterrent 
effect of the act. Fair housing advocates would 
gain a key tool in their work—access to state 
courts. Most importantly, federal funding 
through HUD for fair housing would be safe- 
guarded by bringing North Carolina into 


compliance with federal regulations. = 
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and Nam Douglass. 


Endnotes 


2. 


. Fair Housing Act, 42 U.S.C. § 3601 (2006). 
. Id. at §3612(f). 

. Id. at §3613(a)(3). 

. See infra text accompanying notes 38-43. 


] 
2 
3, 
4 
5. 
6 
if 
8 


79 N.C. App. 710, 714, 340 S.E.2d 766, 768 (1986). 


. Id, at 714-15, 340 S.E.2d at 768-69. 
. Id. 
. B. Bailey Liipferc HI, Comment, The Broadened 


Dimensions and More Powerful Bite of the State Fair 
Housing Act, 12 CAMPBELL L. REV. 268, 281-82 
(1989-90). 
Id. at 268. 


10. Fair Housing Act, 42 U.S.C. § 3613(a)(1)(A) (2006). 
11. State Fair Housing Act, N.C. GEN. STAT: § 41A- 


7(a) (2007) (emphasis added). 


eas 
13. Hyde v. Abbott Lab., Inc. 123 N.C. App. 572, 578, 


473 S.E.2d 680, 684 (1996) (considering federal cases 
as persuasive authority where the state anti-trust statute 
was modeled after federal law). See also Edmisten v. J. C. 
Penney Co., 292 N.C. 311, 314-16, 233 S.E.2d 895, 
898 (1977) (citing federal cases to interpret NC 
statutes modeled after the Federal Trade Commission 
Act). 


14. Stone v. Lynch, 68 NC App. 441, 443-44, 315 S.E.2d 


350, 352-53 (1984) (declining to apply federal income 
tax law where a North Carolina decision applied direct- 
ly). 


15. Gladstone v. Village of Bellwood, 441 US 91, 104 


(1979); see e.g., Mitchell v. Cellone, 389 F.3d 86, 90 (3rd 
Cir, 2004). 


16. 153 N.C. App. 176, 177, 568 S.E.2d 883, 884 


(2002). 


17. Id. 
18. Br. Def-Appellant at 8, 17, Bergman, 153 NC App. 


176, 568 S.E.2d 883 (2002) (emphasis added). 


19. Bergman, 153 N.C. App. at 179, 568 S.E.2d at 887. 
20. Compl., Mikap v. Cornerstone Residential Memt., No. 


05-60033-CIV, 2005 WL 452058 (S.D. Fla. Feb. 1, 
2010). See also Keenya J. Robertson, President, 
Housing Opportunities Project for Excellence, Inc., 
Testimony before the National Commission on Fair 
Housing & Equal Opportunity (Oct. 17, 2008), avail- 
able at: www.prrac.org/projects/fair_housing_commis- 
sion/atlanta/robertson. pdf. 


21. Complaint at 10, Milap, No. 05-60033-CIV, 2005, 


WL 452058. 


22. 886 So.2d 308 (Fla. Dist. Ct. App. 2004). 
23. Order at 5, Milkap, No. 05-60033-ClV, 2008 WL 


1994840 (May 5, 2008) (citing Belletete and citing Ross 
v. Jim Adams Ford, Inc., 871 So.2d 312 (Fla. Dist. Ct. 
App. 2004)). 


24. Intervener’s Mot. Recons. atl-2, Mikap, 2009 WL 


5548496 (Noy. 30, 2009). 


25. Id. at 3-7. 
26. Id. at 8-10. 
27. Order and Op. at *4, Mikap, 2010 WL 427436 (Feb. 


ae 


1, 2010). 
28. Id. at *1-2. 
DED) GLE 3) 
30. Id. 


31. Compare State Fair Housing Act, N.C. Gen. Stat. § 
41A-7(a) (2007) (“Any person who claims to have been 
injured by an unlawful discriminatory housing practice 
or who reasonably believes that he will be irrevocably 
injured by an unlawful discriminatory housing practice 
may file a complaint with the North Carolina Human 
Relations Commission.” (emphasis added)), with Fair 
Housing Act, Fla. Stat. § 760.34(1) (“Any person who 
claims to have been injured by a discriminatory hous- 
ing practice or who believes that he or she will be 
injured by a discriminatory housing practice that is 
about to occur may file a complaint with the commis- 


sion.” (emphasis added)). 


32. N.C. Gen. Stat. § 41A-7(h) (130 days after filing, the 
NCHRG,, “shall issue to the complainant a right-to-sue 
letter which will enable him to bring a civil action in 
superior court”); Fla. Stat. § 760.34(4) (180 days after 
the complaint is filed, “the person aggrieved may com- 
mence a civil action in any appropriate court”). 


33. See Fair Housing Act, 42 U.S.C. § 3612 (2006). See 
generally N.C. Gen. Stat. § 41A; Fla. Stat. $§ 760.20- 
37. But see Fla. Stat. §§ 760.35(d) (section contemplat- 
ing civil actions initiated by the commission specifies, 
“This subsection does not prevent any other legal or 
administrative action provided by law.”). 


34, 2010 North Carolina Analysis of Impediments to Fair 
Housing Choice Draft Report for Internal Review at 3 
(September 17, 2010), www.nchfa.com/forms/Forms/ 
2011-2015AL pdf. 


35. See, e.g, Complaint, Habitat for Humanity of the NC 
Sandhills, Inc. v. Unsworth, 2009-CVS-00858 (Moore 
County Super. Ct. May 1, 2009) (A fair housing case 
brought by the UNC Center for Civil Rights challeng- 
ing, inter alia, exclusionary zoning by the town of 
Pinebluff, NC. The case was brought under the FFHA 
in state court, removed to federal court, remanded to 
state court, and ultimately settled.). 


36. 42 U.S.C. § 3610(f). 


37. Telephone Interview by Nam Douglass with Richard 
Boulden, chief counsel for NCHRC (June 23, 2009). 
One plaintiff proceeded in federal court; the other in 
state court after an administrative finding of “no cause.” 
The property in question purchased for about 
$250,000. Id. 


38. Data is based upon a review of 363 cases filed 
between January 22, 2002, and April 17, 2009. The 
Center for Civil Rights requested data from the 
NCHRC on fair housing complaints in June 2009, 
and again in September and October 2010. The 
Center was provided with four overlapping data sets, a 
“Summary of Fair Housing Intake Data for Human 
Relations Commission November 2004—October 3, 
2008,” “FHAP Voucher Detail Reports” covering 
cases closed between June 16, 2008, and June 16, 
2009, a “Case Closed Inventory” filed with HUD by 
the NCHRC covering January 1, 2007, through 
September 30, 2010, and a “Complaint Log” covering 
complaints filed between December 5, 2007, and 
October 25, 2010. This data was amalgamated, and 
362 cases had enough information about their dispo- 
sition to analyze. A small number of cases had incon- 
sistent information between the various reports and 
were excluded. 


These cases do not represent all complaints filed in this 
time period but were all of the information received 


from NCHRC. According to the draft report on 
impediments to fair housing, “more than 800 com- 
plaints were filed in North Carolina from 2004 
through 2009.” 2010 North Carolina Analysis of 
Impediments to Fair Housing Choice Draft Report at 
3. Complaints filed in North Carolina would not nec- 
essarily be included in NCHRC’s data if they were 
filed with municipal agencies or resolved by HUD. 


39. Decisions, North Carolina Office of Administrative 
Hearings, www.oah.state.nc.us/hearings/decisions/ 
(listing OAH cases related to the HRC between 2001 
and 2009). Of seven cases listed as having had admin- 
istrative hearings, four had published decisions. Two 
of these, one brought by the NCHRC and the other 
by the Orange County Human Relations 
Commission, resulted in findings of no discrimina- 
tion. /d. NC Human Relations Comm ex rel. Teele v. 
Wedco Enter. 00 HRC 1449 (NC Office Admin. 
Hearings Dec. 20, 2001); Orange County Human 
Relations Commin ex rel. Wolpin v. Cornerstone Realty 
Income Trust, 03 HRC 1116 (N.C. Office Admin. 
Hearings Mar. 24, 2004). 


40. Guffey v. Heavener, 99 HRC 1383 (NC Office 
Admin. Hearings Aug. 6, 2001); NC Human Relations 
Commn ex rel. Johnson v. Gore, 08 HRC 1166 (NC 
Office Admin. Hearings Mar. 16, 2009). 


41. Liipfert at 288 (“results [in an administrative proceed- 
ing] may be more predictable” than in civil trial, and 
“(flor respondents, the risk of facing a jury can be a 
costly risk’). 

42. Id. (citing J. Kushner, Fair Housing Discrimination in 
Real Estate, Community Development, and 


Revitalization, app.9-1 (1983 and Supp. 1988)). 


43. A Westlaw search for “Fair Housing Act” in the “ne- 
cs” or “All North Carolina State Cases” database reveals 
three cases, Lee Ray Bergman Real Estate Rentals v. North 
Carolina Fair Housing Center, supran. 17, NC Human 
Relations Council ex rel. Leach v. Weaver Realty Co., supra 
n. 6, and Zown of Newton Grove v. Sutton, 111 NC 
App. 376, 432 S.E.2d 441 (1993). 

44. Supran. 9, n. 12. 

45. 24 CER. § 115.204(a)(3). 

46. 24 CER. § 115.204(b). 42 U.S.C. § 3612(a). 

47.24 CER. § 115.206(e). 

48. Id. 

49. N.C. Gen. Stat. § 41A-7(e) (While the federal regu- 
lations allow 100 days, the NCFHA requires the short- 
er 90-day time period.). 

50. Of the case data provided by the NCHRC, see supra 
n. 39, eight cases gave a date of cause determination, 
one of which was excluded because the data was incon- 
sistent with other information provided. Sixty-six addi- 
tional cases resulted in a finding of “no-cause” so the 
cause determination date would be the same as the 
case-closed date. Of these G6, three cases were excluded 
due to discrepancies in the case-closed date. 


51. Id. 
52. 24 CER. § 115.206(e). N.C. Gen. Stat. § 41A-7(e). 


53. Of the data provided by the NCHRC, 135 cases had 
dates for both the filing of the complaint and the 
administrative resolution. Of these, five cases had sig- 
nificant discrepancies between data sets provided, and 
so were excluded from the sample. Six additional cases 
were excluded from the study because they were appar- 
ently filed and closed on the same day. 124 cases 
remained and were analyzed. See supra n. 39. 


54. Id. 


SPRING 2011 


ATTENTION MEMBERS OF THE BAR 


The Judicial Performance Evaluation (JPE) Committee of the North Carolina Bar Association seeks 
your participation in evaluating Superior Court and District Court judges standing for election in 
North Carolina in 2012. Our simplified survey form will be distributed and collected in May 2011 
to all active licensed North Carolina attorneys. Please note the following features: 


STREAMLINED PROCESS 
¢ Simplified survey form 
e Fewer questions 
« No demographic information 
¢ No comments 


SIMPLIFIED REPORT TO PUBLIC 
« No rating of judges as qualified/unqualified 
« Lawyer responses shown by graph 


SIX ASSESSMENT CATEGORIES 
« Integrity and Impartiality 
« Legal Ability 
¢ Communication 
¢ Professionalism 
¢ Administrative Skills 
¢ Overall Performance 


ANONYMITY PROTECTED 
« Response by anonymous number, not name 
¢ Only outside consultant can match name to number 


QUICK TURNAROUND 
¢ Surveys will be distributed and collected in May 2011; 
results will be used in the 2012 election cycle. 


The success of this endeavor depends on the participation of lawyers in all 100 North Carolina counties. Please 
participate. Only through open and honest assessment will we move forward in our efforts to strengthen the judi- 
ciary by providing the citizens of North Carolina with the information they need to make informed and educated 
choices when electing Superior Court and District Court judges in 2012. 
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The Stone Bull 


By MIRIAM DELANEY HEARD 


Roy Parker had loved his wife for as long 
as he could remember. Even now, after more 
than 20 years of marriage, he still felt a stir- 
ring in his chest as he watched her sleep. 
Cora made a neat, slender mound in their 
four-poster bed, a ripple beneath the snowy 
white bedspread. Roy matched his breaths to 
the hypnotic rhythm of the bedcovers rising 
and falling as he sat in a straight chair 
propped against the bedroom wall—a sen- 
tinel on his nightly watch. 

Roy had loved Cora even when they were 
kids and she wouldn't give him the time of 
day. A silent, coffee-colored boy in patched 
clothes, Roy had hardly been able to carve out 
any time for school with all of the work that 
had to be done on the 40 acres that his daddy 
sharecropped. When he did get to attend 
Carter G. Woodson Elementary, he had been 
awed by the ginger-skinned Cora Avery who 
stood out in the schoolyard like a fairy 
princess with her two fat braids, her neatly 
pressed dresses, and her full lunch pail. 
During the Depression, when most every 
family in Pine Point had too many children 
and too little food, Cora, an only child, was an 
oddity. She never wore hand-me-downs like 
everyone else. She had a tall, strong daddy, a 
pretty momma, and a bedroom where she got 
to sleep all by herself. Most of all, Cora radiat- 
ed such joy from her hazel eyes. 

When her daddy went missing, and later 
when everyone accepted that white folks had 
killed Samson Avery, Cora changed. Just lit- 
tle changes at first. Her hair was no longer 
neatly combed. The part down the middle 
was crooked as if her momma had been too 
busy to tend to her and Cora had tried to fix 
her own plaits. Her legs grew too long for her 
skirts, but no one let out the hems. It was 
Coras eyes, though, that nearly broke Roy’s 
heart. They lost that saucy sparkle; they 
looked dull and dejected as if she'd opened a 
brightly wrapped Christmas present and 
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found it full of sand. 

Roy made it his mission to get Cora to 
smile. He snatched apples from the barrel at 
the general store to give her at lunchtime, 
paying no mind to the rumblings of his own 
belly that his momma’s cold biscuits and a 
dollop of sorghum syrup never assuaged. He 
brought her satin ribbons, bouquets of pink 
bush roses, and once, a white lace handker- 
chief. 

When they were no longer children, Roy 
knew he wasn’t the sort of man that Cora 
would give her heart to easily. Cora belonged 
with somebody like Roosevelt Turner, some- 
body with good hair and easy laughter. 
Roosevelt was stylish, and he had all the same 
moves as the dancers in the colored minstrel 
shows that came to the fairgrounds once a 
year. He was like quicksilver with his compli- 
ments and jokes, and girls hung on 
Roosevelt’s every word. Roy knew his Cora 
wouldnt marry the smooth talking roller, 
though. He knew it even when he came 
home one weekend and saw her dancing 
cheek to cheek with Roosevelt in Walter Lee’s 
café. Roosevelt Turner was restless and unre- 
liable. Cora wasn't going to marry a man 
who might leave her. 

Meanwhile, Roy worked out a plan of his 
own. Being a funeral director was one of the 
few respectable jobs where a colored man 
could earn a good living, so he apprenticed 
himself to his uncle, an embalmer in 
LaGrange. Roy studied hard and passed the 
state board examination. He became as 
dependable and as sturdy as a Georgia 
pine—saving money and writing to Cora 
every week. After Roosevelt Turner rode off 
on a train headed for Detroit, leaving Cora 
with kisses and empty promises, Roy came 
home and married her. He opened his own 
funeral parlor in Pine Point, and Cora had 
worked right beside him until the babies 


started coming. 


The Results Are In! 


Publications 


This year the 
Committee of the State Bar sponsored 
its Seventh Annual Fiction Writing 


Competition. Eight submissions were 
received and judged by a panel of six 


committee members. The submission 


that earned third prize is published in 
this edition of the Journal. 


Roy Jr. and Beverly were born not quite 
14 months apart; then five years later, Anna. 
And just when they thought they were done, 
Henry. Cora called him her change of life 
baby. 

Junior and Beverly, they were just like 
their momma—fearless and stubborn with a 
rod of steel for a backbone. And Henry was 
Roy’s big brother Sammy all over again— 
good-natured and cheerful. Henry could 
coax the meanness out of Satan with a smile 
and a wink. 

But Anna, sweet Anna—doe-soft brown 
eyes, timid, and tenderhearted. 

Roy started as a car drove past the house. 
In an instant, he was up from his chair, 
reaching for the loaded shotgun beside him. 
He pressed his body against the bedroom 
wall while he watched the headlights on the 
car cast crazy shadows in the front yard. The 
car drove past and disappeared down Pope 
School Road. Roy let out the breath that he 
didn’t realize he had been holding. 

It had been the same every night since 
that brick had been thrown through the win- 
dow. They had registered Anna in the white 
high school that morning, and all hell had 
broken loose by the afternoon: death threats 
over the phone; carloads of rednecks driving 
past the house, cursing and jeering. The 
Reverend Hairston and Lawyer Jessup from 
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the NAACP had told them that they could 
expect some retaliation. They had promised 
that the Parker family would be protected, 
told them that they could count on the sup- 
port of the attorney general and the full 
resources of the Justice Department. 

Only the attorney general and the Justice 
Department had not been on Pope School 
Road when that brick came through their 
living room window. There had been no pro- 
tection when Roy and his oldest son found 
the dynamite under the front porch, the 
dynamite that had somehow slipped out of 
the duct tape that was still wrapped around 
the brick, the dynamite that had landed, by 
the grace of God, under their porch and not 
in their home. When Junior, young fool that 
he was, had picked up the makeshift bomb 
and hurled it into the empty field next to the 
house like he was a quarterback trying to get 
a third down conversion, there had been a 
mighty explosion. The blast had fallen a tree 
and burned the surrounding brush, but it 
had not maimed or incinerated Roy’s family. 

Tomorrow he was supposed to walk his 


baby girl into that high school and hand her 
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over to those murdering bastards. 

Roy had protested Anna’s attending that 
school with everything he had. When repre- 
sentatives from the NAACP, the SCLC, and 
the SNCC all came to his house to tell him 
that it was imperative to force Pine Point to 
abide by that Supreme Court decision, Roy 
said his Anna was not going to that school. 
When Cora, still breathing fire and brim- 
stone over her father’s murder, insisted that it 
was high time to send a message to whites in 
Palmetto County that they couldnt kill a 
Negro with no more thought than they 
would give to shooting a dog just ‘cause he 
wanted honest pay for honest work; when 
she vowed that nobody was going to tell 
Samson Avery's grandchildren where they 
could eat, piss, and sleep, Roy had held firm. 
His Anna was not going to that school. 

It was Anna herself who had been his 
undoing, when shed grasped his hand and 
said softly, “Somebody's got to be first, 
Daddy.” 

Somebody's got to be first. 

Roy had read a section of an encyclopedia 
once that talked about folks who lived thou- 


sands of years ago on the other side of the 
world. Once a year, they held a ceremony 
and sacrificed one of the village’s children to 
a god made of stone. He could still remem- 
ber the picture. The stone god with a face 
like a bull and a lap made of fire. A man on 
his knees, his arms outstretched, about to 
toss a live baby into that fire—all so their 
warriors could defeat an enemy in battle, or 
so that a drought would end and the village 
could have a good harvest. 

Roy wondered if the man held his own 
child or someone else’s. 

He peered through the window up and 
down the quiet street. Roy propped his gun 
against the wall and sat back in his chair to 
watch his wife sleep. = 


Miriam Delaney Heard was a member of 
the charter class of Elon University School of 
Law and since her admission to the bar, she has 
worked for the Greensboro office of the 
statewide nonprofit law firm, Legal Aid of 
North Carolina, Inc., where she focuses on 
Medicaid, Social Security, and other state and 
federal administrative law issues. 
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Twenty-Five Years... and 


Celebrating 


Biv OuvinnleEeReR opal aly 


celebrate my 25th anniversary today, silently. And humbly. 


Twenty-five years of membership in the one profession that is 


needed for an ordered society to thrive under the deliberate 


laws of its duly-elected citizens. In 25 years I have learned 


much, taught much, laughed much, and had moments of tears. 


I've made mistakes of law and mistakes of 
judgment, each one, I hope, making me 
stronger and better as a person and as a 
lawyer. 

I have gained deeper understandings and a 
richer appreciation of our adversarial process, 
where the opposing counsel is my colleague, 
not my enemy, where successes belong to the 
men and women who have entrusted to me 
their interests and their livelihoods, but where 
failure is personally felt. 

Over 25 years I have advised governments 
in their deliberations of what is useful and 
what is good, and I have represented busi- 
nesses as they have created jobs and expanded 
tax bases. I have represented men and women 
who, because of someone else’s negligence, 
have lost a member of their family, a part of 
their body, or their ability to earn a living. 
And I have, on a few occasions, had the priv- 
ilege of standing between a citizen accused of 
a crime and a powerful government that 
clumsily holds the levers of the fragile 
machinery of justice. Over 25 years I have 
learned that justice is more of an ideal than a 
result, and that, in spite of our continuous 
efforts to improve our laws and legal systems, 
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they remain inherently unequal and imper- 
fect because we, as humans, are imperfect. 

As a profession, we are often maligned on 
Monday by the same person who needs us 
desperately on Tuesday, while the methodical 
and tedious and time-consuming efforts 
required to build and present our cases in 
courts of law are often portrayed in abbrevi- 
ated simplicity and undeserved glory in 
movies and on TV. 

But our role in a civil society is never so 
keenly underappreciated or misunderstood 
as when, in celebration of Memorial Day or 
the 4th of July, citizens of admirable inten- 
tion forward mass emails that credit the 
totality of our freedoms to victories and sac- 
rifices on foreign battlefields, messages that 
ignore the ongoing battles in our own cities 
and neighborhoods over the centuries either 
to protect American citizens from society’s 
members who are sometimes fearful of oth- 
ers freedoms while guarding their own, or 
to protect citizens from a government that 
has taken active steps to take their freedoms 
away. 

I'm proud that it was lawyers with brief- 
cases, not soldiers with guns, who fought for 


Rosa Parks’ right to sit at the front of the bus 
when the duly adopted ordinances of 
Montgomery denied her that freedom. I’m 
proud that the rights of Jehovah’s Witnesses 
to practice their religion according to their 
own determinations, and the right of young 
Towa student John Tinker to protest a contro- 
versial war, and Myra Bradwell’s right, as a 
woman, to become an™ ittorney in Illinois 
were all defended by members of my profes- 


sion. . 


~_ I'm proud that guarantees of due process 


and the rights to own property free from gov- 
ernment confiscation are protected in the 


courts of our country every day and every=... 


where, often without fanfare and sometimes 
without compensation, by lawyers. For we 
prove to ourselves again and again that when 
it comes to the basic rights and freedoms 
guaranteed by one of the greatest documents 
ever written, we—not foreign govern- 
ments—can be our own worst enemy. 

On September 19, 1985, I stood in/a 
courtroom before the Honorable Edwin /S. 
Preston and took an oath to “be faithful and 
bear true allegiance” to our state and federal 
laws and constitutional powers and to “truly 
and honestly demean myself” as an attgfney. 
And as I sit here today, reflecting on my first 
25 years as a member of the Bar of the great 
state of North Carolina, I hope my record 
reflects that I have lived up to my oathy And 
I hope that my next quarter century gives me 
every opportunity to do the same. = 


Tom Terrell, an attorney with Smith Moore 
Leatherwood, practices land use in NC. He has 
become an active commentator on land use mat- 
ters through his blog, where this article was orig- 
inally posted on September 19, 2010. To read 
this and other posts, visit https://nclegalland- 


scapes. wordpress.com. 
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PROFESSIONALISM 


Professionalism and the First Rule of Digging Holes 


Biveouen Die N Ca BAY NAR D 


n the winter of 2008 my assistant 

buzzed my office and advised that 

Sarah Parker was on the phone. | 

was about to be 40 years old and had 
a short lived and relatively minor role in the 
State Bar as Fifth District President in 2005 
and a member of the NC Conference of Bar 
Presidents. This was the first call that I had 
ever received from a chief justice, but not the 
first, time a smart aleck purported to be a 
famous person on the telephone. To my sur- 
prise it actually was the chief justice and she 
asked if I would be willing to serve as a mem- 
ber on the Chief Justice's Commission on 
Professionalism (CJCP). After accepting 
with the appropriate amount of humility and 
flattery, I asked if she was sure that she had 
the right person. I then advised her that I was 
in shorts and flip flops with my dog in my 
office in Wrightsville Beach and asked 
whether that would disqualify me. She 
assured me that it would not, and over the 
past couple of years I have learned immeas- 
urable lessons on professionalism from her, 
fellow members of the commission, and fel- 
low members of this profession whom I hold 
in high esteem. 

The Honorable Burley Mitchell started 
the CJCP in 1998 due to concerns by the 
members of the bar over a lack of civility 
among members of the bar. Its constant 
efforts over the last 12 years are to remind us 
of the noble calling of our profession and the 
importance of lawyers as leaders, fiduciaries, 
and trusted counselors. The Chief Justice’s 
Commission has instituted such policies as 
the secured leave act, has created historical 
videos of prominent bar leaders, has advocat- 
ed for mentoring programs for younger 
lawyers, and has promoted the high ideals of 
professionalism. 

As current chair of the Professionalism 
Support Initiative (PSI), I attempt to nip in 
the bud potential professionalism issues 
before they become ethical violations. 
Professionalism is a higher standard and 
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only a suggested level of attorney conduct 
different from ethical standards. Ethical vio- 
lations will result in referrals to grievance 
committees, can affect your bar license, and 
is the minimum expectation for all lawyers 
in NC. Professionalism issues are purely vol- 
untary; no one can compel you to be profes- 
sional in your dealings as an attorney. It is 
our mission to persuade all attorneys to 
strive for a level of professionalism. The PSI 
has been enacted to promote these ideals. If 
a complaint is lodged with the professional- 
ism support initiative, we will help to find a 
trusted colleague or friend of the questioned 
attorney and or judge to address these issues. 
It is entirely confidential and entirely volun- 
tary. If the attorney does not wish to meet or 
discuss any of these issues, no further action 
will be taken by the PSI and no one will 
know the outcome. 

It is not my intention to spew forth the 
high-minded rhetoric to describe professional- 
ism, as I believe professionalism holds differing 
characteristics to differing people. The PSI 
intends to help protect everyone’ ideals of pro- 
fessionalism and ease the discourse between 
disputing parties, judges, etc. over a lack of per- 
ceived professionalism. Participating in PSI 
events over the years, I have seen that partici- 
pants almost always come to a level of com- 
mon ground and have always increased profes- 
sionalism and the understanding of the issues 
between the parties. 

As a trial lawyer I am always seeking 
words with which to persuade. Since profes- 
sionalism is not an ideal that can be com- 
pelled upon an attorney serving in the state of 
North Carolina, it is our job to try and per- 
suade you of the importance of professional- 
ism. As Fifth District Bar President, I was 
once interviewed by Lawyers Weekly and 
asked what my favorite legal movie was, to 
which I replied, “Cool Hand Luke.” | never 
imagined that they would print that inter- 
view and realized that it is a bit of a stretch 
metaphorically in this case; however, Luke, 


the main character, was neither able to learn 
nor comprehend the first rule of digging 
holes. Aside from eating 50 eggs, a monu- 
mental task in the movie, he also had to dig 
and fill a hole numerous times in punish- 
ment for his transgressions. The first rule of 
digging holes is, “When you are in one, stop 
digging.” The PSI embodies this rule perfect- 
ly. PSI stands ready to help get the shovel out 
of your hand, or a colleague's, or for that mat- 
ter a judge’s hand. It will ultimately be your 
or their decision as to whether to continue 
digging or listen to the advice of a trusted and 
respected friend and stop digging. 

The law is a noble and important profes- 
sion that is sometimes lost in the daily work 
of lawyers and the increasing movement of 
seeing the law more and more as a profit-dri- 
ven financial business. We all pay our mort- 
gages and care for our families and ourselves 
with the profits that we make from our law 
license; however, it is forgotten, in my opin- 
ion, that we are a third branch of this govern- 
ment. The folks that created this government 
over 250 years ago set up the executive legisla- 
tive and judiciary to rid themselves of king 
and try to have the citizens manage this coun- 
try. We all know our civics, but the legislature 
creates the laws, the executives enforce the 
laws, and we as the attorneys interpret and 
decipher the laws. The minutia of our day-to- 
day lives causes us to forget the important role 
of our jobs, but we are called to a noble pro- 
fession and we should all strive to hold it with 
the esteem that it deserves. 

So think on it; the next time you feel the 
need to react to a lawyer's incivility or 
unprofessional conduct, please remember 
that the CJCP and the PSI are here to assist 
and give counsel. We may be able to get 


them to stop digging and get the shovel out 
of their hand. = 


Stephen Baynard is with the Wrightsville 


Beach firm of Ennis and Baynard. He is an emer- 
itus member with the CJCP. . 
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LOLTA UPDATE 


Grants Down Again; Unlimited FDIC Coverage 
of Accounts Extended 


Income 

All IOLTA income earned in 2010 will 
not be received and entered until January 31, 
2011; however, we can report that the 
income decline of 2009 (when we suffered a 
55% decrease in income) continued through 
the first two quarters of 2010 when we saw a 
34% decrease over the same period in 2009. 
The income decreases result from the eco- 
nomic downturn, which has seen unprece- 
dented low interest rates being paid on lower 
principal balances in the accounts. Income 
from IOLTA accounts improved in the third 
quarter, showing a 25% increase over that 
period in 2009. We attribute the improve- 
ment to the implementation of comparabili- 


ty, which took effect July 1, 2010. 


Grants 

NC IOLTA made just over $3 million in 
2010 grants (compared to $4.1 million in 
2009) by using $1 million (37%) from our 
reserve fund. Grants were restricted to a 
group of grantees at the forefront of access to 
justice work. Even so, grants to legal aid 
organizations were decreased by approxi- 
mately 20%. No grants were made to new 
organizations or for new programs, and 2010 
grants were not made to a number of organ- 
izations that have received funds in the past 
for administration of justice programs. 

We again notified grantees that we would 
limit our 2011 grant making to the group of 
(mainly) legal aid providers who received 
grants last year. When they met in 
December, the NC IOLTA trustees again 
decided to take $1 million (59%) from our 
(now smaller) reserve fund in order to make 
$2.7 million in grants. 


State Funds 

In addition to its own funds, NC IOLTA 
administers state funding for legal aid on 
behalf of the NC State Bar. For the 2009-10 
state year, NC IOLTA administered just over 
$5.2 million in state funds. Appropriated 
funds for legal aid have also suffered decreas- 
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es because of the economy. The legal aid pro- 
grams, the to Justice 
Commission, Equal Justice Alliance, and the 
NCBA are working hard to sustain state 


Access 


Equal 


funding for legal aid work, which is even 


more necessary in the economic downturn. 


Comparability Implemented 

As of July 1, 2010, lawyers may keep 
IOLTA accounts only in banks certified as 
eligible by NC IOLTA according to the 
revised “comparability” rules, under which 
eligible banks agree to pay IOLTA accounts 
the highest rate available to hat bank’s other 
customers when the IOLTA accounts meet 
the same minimum balance or other account 
qualifications. NC IOLTA maintains the list 
of (just over 100) eligible banks on the NC 
State Bar website, which includes all previ- 
ously participating banks. Our banking con- 
sultant’s analysis projects that the program 
will receive additional income from the 
changes even in this difficult economy and 
will see more significant increases when 
interest rates rise. 


NC IOLTA Prime Partner Banks 
Banks that go above and beyond the eli- 


gibility requirements of the revised rule to 
support the NC IOLTA program in its mis- 
sion to ensure that low-income North 
Carolinians have access to critically needed 
legal aid are recognized as NC IOLTA’s 
Prime Partner Banks. The required interest 
rate for Prime Partner Banks is a net yield of 
75% of the Federal Funds target rate with a 
minimum rate of 0.75%. We are very 
pleased to report that over 20% of our banks 
have chosen to be Prime Partners with NC 
IOLTA. Those banks are specially recognized 
on the Eligible Bank List. We hope that 
attorneys will support our Prime Partner pro- 
gram, and we appreciate the fact that many 
North Carolina attorneys are encouraging 
their banks to become Prime Partners. 
TowneBank of Suffolk, VA, has acquired 
Bank of Currituck, a Prime Partner with NC 


IOLTA. TowneBank will continue Prime 
Partner status. We are also pleased to add 
The Bank of the Ozarks to our list of over 
20 Prime Partner Banks. 


Unlimited FDIC Coverage of IOLTA 
Accounts Extended 

On December 22, 2010, Congress passed 
a bill to amend the Federal Deposit 
Insurance Act to provide Interest on Lawyers’ 
Trust Accounts (IOLTA accounts) with the 
same temporary, unlimited insurance cover- 
age afforded to noninterest-bearing transac- 
tion accounts under the Dodd-Frank Wall 
Street Reform and Consumer Protection 
Act. President Obama signed the legislation 
into law on December 29, 2010. 

This legislation was necessary to protect 
IOLTA accounts as they had been excluded 
from the extension of unlimited insurance 
coverage in the Dodd-Frank Wall Street 
Reform and Consumer Protection Act, such 
that unlimited coverage of IOLTA accounts 
would have ended as of December 31, 2010. 
Some banks had already notified their cus- 
tomers of this upcoming change; those banks 
will need to provide a revised notice (though 
not necessarily an individual mailing) advis- 
ing that IOLTA accounts will receive unlim- 
ited insurance coverage as noninterest-bear- 
ing transaction accounts for two years ending 
December 31, 2012. The ABA and National 
Association of IOLTA Programs coordinated 
the efforts of many IOLTA programs, bar 
associations, and equal access to justice 
organizations to make this happen at the 
11th hour. The IOLTA trustees appreciate 
the discretion and flexibility accorded by the 
State Bar leadership that allowed us to edu- 
cate the North Carolina congressional dele- 
gation regarding this issue. 


IOLTA Anniversary Article Award 
Clifton Barnes, author of the NC State Bar 
Journal series of articles titled “NC IOLTA 
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TRUST ACCOUNTING 


Bruno’s Top Tips for Tip Top Trust Accounting 


BY BRUNO DEMOLLI 


Top Tips From Last Quarter’s Audits 

During audits in two judicial districts this 
past quarter, I found several Rule 1.15 errors 
that are common to many law firms. Avoid 
these rule violations by following the advice 
below. 


Switch to business-size checks with an 
Auxiliary On-Us field as required by 
Rule of Professional Conduct 1.15-3(a). 
The State Bar relies upon cancelled paper 
checks—‘“showing the amount, date, and 
recipient of the disbursement, and...the 
client balance against which [it] is drawn’ — 
to document withdrawals from a trust 
account and thereby protect client funds. 
Rule 1.15-3(b)(2). Use of business-size 
checks with an “Auxiliary On-Us” field in the 
lower left corner prevents trust account 
checks from being converted (in an 
“Automated Clearing House” or ACH trans- 
action) from paper to electronic blips as the 
check moves through banking channels. 
The ACH network is the nationwide 
system of electronic funds transfers gov- 
erned by the National Automated Clearing 
House Association (NACHA), a federation 
of financial institutions. Payments typically 
made by ACH include direct deposit of 
payroll, government benefits, and tax 
refunds; direct payment of consumer bills 
such as mortgages and utility bills; e-com- 
merce payments; and federal, state, and 
local tax payments. Check conversions are 
governed by NACHA’s Operating Rules, 
which permit check conversions for checks 
drawn on consumer accounts, but not for 
business account checks meeting certain 
requirements. If a debit or credit to an 
account is initiated through the ACH net- 
work, the bank will possess only the trans- 
action data that is required to be submitted 
into the ACH system with respect to the 
transaction, typically the 
amount, the date the transaction was initi- 
ated through ACH, the name of the origi- 
nating entity and the originating bank, and 


transaction 
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a reference number. The customer’s month- 
ly bank statement will reflect the date, 
amount, and originating entity as a line 
item entry on the statement for any ACH 
transactions into or out of the customer's 
account for that month. 

To preserve cancelled trust account 
checks as the written records of disburse- 
ments from a lawyer's trust account, the pos- 
sibility of unauthorized ACH check conver- 
sions must be reduced. NACHA rules state 
that a check is ineligible for ACH conversion 
if the check contains the Auxiliary On-Us 
field, which is an additional field that 
appears to the left of the bank’s routing 
number in the MICR (magnetic ink charac- 
ter recognition) line of the check. To accom- 
modate this field, the check must be longer 
than six inches or “business-size.” Most 
unauthorized ACH conversions of trust 
account checks will be prevented by use of 
business-size checks. 


Include the identity of the client on 
any instructions to deposit funds or to 
transfer, disburse, or withdraw funds 
from a general trust account. 

It is a lawyer’s responsibility to ensure 
that complete and accurate records of the 
receipt and disbursement of client funds are 
maintained. This requirement applies 
equally to records of the receipt and dis- 
bursement of client funds by means other 
than a paper check. As specified in Rule 
1.15-3(b)(3), a lawyer must retain instruc- 
tions or authorizations to transfer, disburse, 
or withdraw funds from a trust account. 
This directive includes not only instructions 
to wire funds, but also instructions for tele- 
phone transfers, internet transfers, in- 
branch transfers, and online bank transfers. 
In lieu of the instructions or an authoriza- 
tion to transfer or disburse, a written or 
electronic record of any such transfer may 
be retained. Regardless of whether the 
lawyer retains the actual instructions or a 
record of the transfer or the receipt of funds, 


the record must show the amount, date, and 
recipient of the transfer or disbursement 
and the name of the client or other person 
to whom the funds belong. 


Insure that the bank provides digital 
images of both the front and back of 
any check or other item drawn on the 
trust account. 

Canceled checks (or other items drawn 
on the trust account) showing the amount, 
date, and recipient of a disbursement and, 
in the case of a general trust account, the 
client balance against which the item 1s 
drawn must be retained as a part of a 
lawyer’s recordkeeping responsibilities for a 
trust account. Rule 1.15-3(b)(2). A lawyer 
may satisfy this requirement by retaining 
printed digital images of the canceled items 
furnished by the bank. However, the digital 
image must be a “legible reproduction of 
the front and back of the original item” 
(emphasis added). The image of the back of 
the check provides verification of endorse- 
ment and confirms that the check was 
cashed by the indicated payee—important 
information for detecting fraud or misap- 
propriation. Frequently, banks provide only 
an image of the front of the check. If the 
bank is not providing an image of the entire 
check, talk to your banker. 


Help is Available 

If you have questions about these require- 
ments for trust accounts, you can find more 
information in the Attorneys Trust Account 
Handbook, which is posted at the State Bar 
website (www.ncbar.gov) under the tab for 
“Programs— Irust Accounting.” 

Members of the State Bar staff are also 
available to answer questions about main- 
taining a trust account. You may call the 
ethics attorneys or me at the State Bar (919- 
828-4620). If you need ethics advice, ask for 
a lawyer who works in the ethics program. If 
you need technical support, ask for Bruno 


DeMolli, staff auditor. = 
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Recovery as a Process 


By ANONYMOUS 


n September 2005 I was driving down I-95 to a Florida treat- 


ment center for what I believed would be a 90-day stay in 


beautiful South Florida. I really did not know much about 


where I was going or what I was going to do, but Ed Ward of 


the North Carolina Lawyers Assistance Program had suggested it would be helpful. Since i nee 


FRIENDS PALS 


years in die: navy as a Migtaeas and a JAG 
officer, and even more heavily in civilian life 
as a successful attorney. 

Since drinking was always associated with 


success. (and I: was all about success), I was 


not facing my traumas and the addiction 


needed short-term relocation, I decided to give it a try. 


I knew I had problems, but I thought 


they were the result of bad luck, mostly — 


caused by the misunderstanding or envy and 


jealousy of others. I believed that such a_ 


happy, caring person had been a victim of 
titanic struggles with cosmic forces that 
opposed my success. Certainly, I did not 
connect either my childhood and adult trau- 


mas or my 39 years of excessive drinking 


with the cause of any of the disasters that reg- 
ularly befell me. I only knew that I was not 
an alcoholic because I was sure that I could 
quit drinking (and start again) whenever | 
chose to do so. Ironically, I was still unaware 
that my life was unmanageable although 
everyone around me already knew the truth. 

Within 24 hours of my arrival at the treat- 
ment center's residential campus, I read a 
paper from their website provided to me by 
my wife (I had not bothered to download it). 
It focused on the successful treatment of dual 
diagnoses—alcohol, other drugs, mental ill- 
nesses, and other conditions. After my third 
reading to ensure that I fully understood it, I 
began to rethink my position, since so much 
of the material related to my experiences. 
Maybe I did have a drinking problem (not 
alcoholism), which could be related to the 
adversity I had been experiencing. Perhaps the 
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planned to be in my most -attorney-type 9 
ee I decided to ery ie in nthe 


improve. a had no ie oni: my Sea, 
would turn out to. be ROFPEBE: short _ life Mw 
eee $s i Pel Ehiablels to Heoeenies such negative effets bf 

_ my drug of choice, I eventually became with- 
drawn, untrusting, and hypersensitive. Since 


changing. | PHGiois 

With clinical help. during id treatment 
process, I explored how my life had become 
unmanageable. In short, I concluded that I + 


drank too much for too long for reasons 


that I had never understood or even 
acknowledged. As I processed undiagnosed ve 
problems in the safety of individual and 


group sessions with others who had similar 
circumstances, I discovered suppressed feel- 
ings with regard to abandonment because of 


a seriously ill sibling, family secrets, sexual 


abuse from a female cousin and others out- 
side my family, and life-threatening circum- 
stances other than combat in war. Self-med- 
ication with increasing amounts of alcohol, 
rage, and denial even when confronted with 
the truth had helped create my fear and 
avoidance that was deeply rooted in my 
being. To dull the pain, I drank alcohol 
through college, more heavily during 13 


_ associated with them. I did not even know I 
had them. Yet there were warning signs. 
racoae & set vans wed Irrational Hen wine escalated into ees 

- therapists at this facile sit be! cates to pro- ee 
vide me some insight and guidance. Instead of | 
just being present (which I had already ; 


feats eral parts ae my “if For i instance, ] 


was not ashore for three minutes after each of 
my military tours in Vietnam before I felt the 


rage. Once I cut short leave with my family 
after being | gone for almost a year and left 
= early to 80 | to o my next eciuty: station because I 


I knew little about post-traumatic stress dis- 
order as a result of war experiences and other 
traumas, I never considered it as a problem 
for me until I went to treatment. Therefore, 
I always turned to alcohol to calm my nerves 


and to keep me the jovial person I was meant 


to be instead of seeking the support of pro- 
fessionals, family, or close friends. 

Unaware that my drinking had always 
failed me in solving my problems, I did not 
believe that it impaired my personal and pro- 
fessional judgment. My health suffered when 
I was diagnosed late in life with bipolar illness 
and took my lithium sporadically, often chug- 
ging it down with a drink. My self-medication 
with alcohol still allowed irrational fears, 
thoughts, and actions to control my life. As a 
result, I became very narcissistic so everything 
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had to be done my way on my (often very 
fuzzy) timeline. Feeling abandoned by my 
wife and replaced by my children, I did not 
honor my marriage and family. Even though I 
“had it all”—four bright, loving children and 
a faithful, beautiful wife who tried desperately 
to smooth over my increasingly erratic public 
and private performances—I did not form 
healthy relationships within my family. 
Having had a higher than top-secret clearance, 
I became very secretive about my every action 
and absorbed all confidences as my peor 
secrets. I trusted no one. — 


Such dysfunctional behaviors pile over 


into social relationships filled with ingratiat- 
ing words and a sense of isolation. Although : 


I prided myself on my open-mindedness and 


fairness, I was at first secretly and then open- 


ly critical and judgmental of others without 
taking responsibility for my actions. Mostly iB 


lived in a world by myself, often i in my head, © 
with me as the center of my universe. 
my anti- -social ‘personality — 


Eventually, 


emerged when societal norms. such as follow- 

ing traffic laws, responding, to phone calls, 

opening mail, and paying: bills. ‘no longer : 4) 
Soon I had acquired. a sponsor with the wis-_ 
navy plan of the day, which helped sustain — 
~ found myself looking forward to meetings 
the Lawyers Assistance Program to help 


applied to me. Without the structure of the 


me for 13 years, lost direction anes became 
engulfed in debt. 
In addition, my PTSD symptoms (that nl 


did not know that I had) were growing— - 
emotional numbing, social isolation, anger, ; 
depression, and ‘most significant, t the re- “expe = 
riencing of traumatic events as if I was there. — 
When I suffered from alcoholic blackouts, ae 
tried to smooth over things I did not remem- oe 
ber by convincing others, who « did ‘not have he 
as strong a memory as I, that their memories. 
were incorrect. The truth was, however, that — 
I was not handling the traumas very well. My 


behavior under the influence created. major 
problems at home and at work. The illnesses 
of untreated alcoholism, PTSD, and bi- -polar 


nearly killed me at almost caused me to ag 


lose my pany 


not know it, iy was ina reals asta: situation. : 
Ed Ward’s belief that I was worth getting — 
help steered me in the direction of a treat- 
ment center that provided me with confi- | 
dence and a scholarship to tackle the enor-_ 


mous challenge of a 60-year-old man who 
should have been dead from the abuse he 
had inflicted upon himself. While there 
something wonderful happened. As I 


became increasingly exposed to the recov- 


‘isolation, 


ery community, I began to feel hope based 
on treatment modes, experiences of others, 
and the resurgence of personal power in 
sobriety. I also was reacquainted with 
everything from authenticity to financial 
responsibility. My health improved, my 
bipolar condition stabilized with my med- 
ication cut in half, and I regained the expe- 
rience of having fun without substance 
interference. Perhaps one of the most 
important things I grew to understand and 
accept is that alcoholism and other sub- 
stance abuse are diseases that can be treated 


~ with a number of approaches. 


Separate from the treatment center, but a 


vital part of my recovery program, was my 
introduction and full 


participation in 


Alcoholics Anonymous (AA). Although I 


; had attended several meetings with a dis- 
-dainful approach | before I went to treatment, 
~ each time I had assured myself that I did not 
: belong there. This time, however, I wel- 
-comed the approach of open meetings with a _ 


variety of people full of gratitude for each 
sober day of their lives. They welcomed me _ 


into a. oe -step program without pressure. 


dom and experience of 27 years of sobriety. I 


re and eager to do service for the first time in 
_ many years. Mostly I felt free from the con- 
“straints of alcohol as I focused on seers as 
a pron one day : at a time. paces 
Another a aspect ( of the treatment program 
nee my diagnosis of post-traumatic SILESS, f 
syndrome. When I learned that PTSD is a 


normal response to an abnormal situation 


not necessarily. restricted to combat, I began 


«Sto: explore the sources of my troubles. This 
‘experience led to counseling that continues 


sweating). Because I am able to access more 
and more cor the aspects of and feelings 
involved i in ‘the traumas, Ino longer avoid all 


activities, places, thoughts, or feelings that 
may remind me of them. A resurgence of 
interest in activities and life in general; less 
detachment, 
numbness; and a more positive outlook on 
the future have been the result. Therefore, I 


and emotional 


hi sleep better and rarely suffer from irritability, 


anger, and rage outbursts, or jumpiness from 


being easily startled. Without constant 
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hyper vigilance, I can concentrate on what is 
important and discern what is not. 

Since treatment, all of my problems have 
not disappeared, but the recovery process has 
enabled me to deal with them in a much 
more mature, reasonable, and, when appro- 
priate, collaborative manner. For instance, the 
effects of substance abuse, PTSD, and 
untreated mental illness on an individual and 
a family are devastating. “I am only hurting 
myself” is the most damaging delusion I ever 
had. Because I told myself that lie and 
believed it for so long, I will never fully know 
nor fully understand the extent of the damage 
I inflicted on my family. That we are reunited 
fills me with enormous gratitude. I try not to 
focus on the loss of time, but instead to con- 
centrate on the present joy as I learn to help 
myself and to deal with others in a non- 
manipulative way. I work every day to be a 
kinder, more considerate, other-centered, 
honest, and empathetic person. If I feel that 
some symptoms may be returning, I have the 
tools to handle them, as well as the support of 
AA, my family, therapy, and the LAP. Most 
important, I have learned that constant vigi- 
lance is still required. Without doing my part, 


all the assistance in the world is useless. 


__ As attorneys we are very fortunate to have 


guide us into and through this process of 


~ realization and recovery because self aware- 
ness is difficult when a person is under the 


influence of a substance. Because of this 
assistance, my life is no longer unmanage- 


able. Since going to treatment in 2005, I am 
_ in recovery and work as a volunteer with the 


Lawyers Assistance Program. I am pleased to 


say that everything in my life is better and 
nothing is worse. = 

to help me deal with intrusive, upsetting pehices 

. _memories of events, flashbacks, nightmares, 
-and intense distress with | physical reactions 
“tO: reminders of events (e.g., pounding heart, 

rapid breathing, nausea, muscle tension, and — 


This article is written by a LAP participant 


and is presented anonymously in the spirit of 
_ 12-step programs. If you would like to commu- 


nicate with the author, please email Don 
Carroll at nclap @bellsouth.net and he will for- 
ward your message. 

The North Carolina Lawyer Assistance 
Program is a confidential program of assistance 
for all North Carolina lawyers which helps 
lawyers address problems of stress, depression, 


addiction, or other problems that may lead to 


impairing a lawyer's ability to practice. For more 
information, go to www.nclap.org or call toll-free: 
Don Carroll (1-800-720-7257), Towanda 
Garner (1-877-570-0991), or Ed Ward (1-877- 
627-3743). 
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Profiles in Specialization—Justice Robert Edmunds 


AN INTERVIEW BY DENISE 


recently had an opportunity to talk with North Carolina 


Supreme Court Justice Robert H. Edmunds, who is also 


a board certified specialist in state, federal, and appellate 


criminal law. Justice Edmunds was born in Danville, 


Virginia, and moved to Greensboro, North Carolina, in 1957. He received 


his bachelor of arts in English from Vassar College and subsequently his law 
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degree from UNC-Chapel Hill. Following graduation, he served in the navy for a few years before becoming an assistant district attorney 


in Guilford County. In 1982 he joined the United States Attorney’s Office in the Middle District, first as an assistant US Attorney, later 


as a presidentially appointed US Attorney. 


Edmunds became a board certified spe- 
cialist in state and federal criminal law in 
1993 and added the board certification in 
criminal appellate practice in 1994. He was a 
partner with the Greensboro firm of Stern & 
Klepfer, LLP, from 1993-1998, when he was 
elected to the North Carolina Court of 
Appeals. He was elected to the North 
Carolina Supreme Court in 2000. Following 
are some of Justice Edmunds’ comments 
about the specialization program and the 
impact it has had on his career. 


Q: Why did you pursue board certification? 

I had just left the US Attorney's Office and 
was starting private practice in Greensboro. | 
was looking for a way to use my experience 
and to market my skills. I saw an advertise- 
ment about the certification program in 


eye 


Lawyers Weekly and contacted the State Bar to 
learn more. Although I had not been familiar 
with the program, I discovered that it was a 
great fit for my needs at that time. 

Q: How did you prepare for the examina- 
tion? 

In studying for the criminal law exam, I 
felt I knew the federal portion well, since 
that’s what I had focused my work on for the 
previous few years. However, I needed to 
spend a good amount of study time on state 
law, particularly making sure I understood 
recent changes made while I was a federal 
prosecutor. 

When I took the criminal appellate law 
exam the following year, I found it more dif- 
ficult to prepare for because I was not terri- 
bly familiar with state appeals. In the state 
system, line prosecutors do not handle 


appeals, while in the federal system prosecu- 
tors both try cases and handle the appeals 
when there is a conviction. So in studying 
for the exam I focused heavily on the appel- 
late rules and understanding the differences 
between state appeals and federal appeals. I 
was also handling both state and federal 
appeals at that time, and that practical expe- 
rience was helpful. 

Q: Was the certification process valuable to 
you in any way? 

I found the studying quite valuable. 
Signing up for the exam was a strong incentive 
to make sure I was up to speed in areas that I 
wasn't seeing on a daily basis. I wanted to do 
well on the exam and I wanted to make sure I 
was qualified. 

After I passed the exam, I found the certi- 
fication to be very helpful because I was start- 
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ing from scratch to build a reputation in pri- 
vate practice. The firm that I joined was able 
to use my certification in its marketing. At 
that time, I was handling many court- 
appointed criminal defense cases, and while 
the clients may not have understood all the 
implications of certification, I do believe it 
gave them some assurance. It gave them con- 
fidence that their lawyer knew this area of the 
law pretty well. 

Q: Is your board certification recognized in 
your current position on the North Carolina 
Supreme Court? 

The justices typically select which opinions 
to write. When I take on a criminal case, I am 
comfortable that I know what issues to look 
for and that my background and experience 
will be helpful to the Court as a whole. Each 


of the justices on the Supreme Court has a dif- 


The following lawyers met all of the certi- 
fication requirements, and were certified 
by the North Carolina State Bar Board of 
Legal Specialization on November 18, 


2010. 


Bankruptcy 
Results will be available in spring 2011 


Criminal Law 

Mark Foster, Charlotte -Federal/State 
Richard McCoppin, Cary -State 

J. Michael Ricks, Goldsboro -State 
Edd K. Roberts, Raleigh -State 

Todd Smith, Graham -State 

Daniel Talbert, Shelby -State 


Elder Law 

Michael J. Kemmy, Charlotte 
Andrew W. Olsen, Wilmington 
Janna M. Wallace, Fuquay Varina 


Estate Planning 
David Burns, Raleigh 

Evan Gilreath, Hendersonville 
Amy Kincaid, Greensboro 
Thomas Neagle, Carrboro 
Tanya Oesterreich, Charlotte 
Heidi Royal, Charlotte 


Family Law 
Amy Britt, Raleigh 
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Congratulations to the Newest Specialists 


ferent legal background. We have been able to 
rely on each other's knowledge from our vari- 
ous practice areas as we discuss and debate the 
cases before us. 

Q: Is certification important to the legal 
community? 

Board certification is an important option 
for lawyers who are experienced and well- 
trained in a particular area. It is also quite 
helpful to the public in identifying those 
attorneys with areas of expertise. Members of 
the public dont have many objective ways to 
decide which lawyer to retain. Certification 
shows demonstrated skill, based on experi- 
ence, peer review, and passing a rigorous 
exam. To paraphrase Dizzy Dean, lawyers 
who have chosen to pursue certification aren't 
bragging, they have achieved something 
provable. 


Ray Corne, Newton 

Danielle DeAngelis, Lexington 
Kathryn Fowler, Winston-Salem 
Sheryl Friedrichs, Wake Forest 
Stephanie Gibbs, Raleigh 
Elizabeth James, Charlotte 
Gena McCray, Louisburg 
William Medlin, Charlotte 
Mark Riopel, Charlotte 
Rebecca Robison, Monroe 
Dawn Sheek, Thomasville 
Eric Trosch, Charlotte 

Charles Ullman, Raleigh 


Real Property Law 

Samuel Franck, Wilmington - Commercial 

J.C. Hearne, Wilmington - Commercial 

Douglas MacMillan, Charlotte — 
Commercial/Residential 

Dustin Stacy, Boone — 
Commercial/Residential 


Social Security 
Chad Brown, Elkin 
Jonathan Blair Biser, Raleigh 
Vance Jennings, Cary 


Workers' Compensation 
Robert Frey, Dunn 

Kara Mclvor, High Point 
Kristine Prati, Raleigh 


Kathleen Sumner, Greensboro 


Board of Legal Specialization Appellate 
Law Committee 

Justice Robert H. Edmunds, Chair 
Chris Browning 

Judge Allyson Duncan 


Judge Martha Geer 
Frank Queen 
Matthew Sawchak 
Elizabeth Scherer 


Q: How do you see the future of board cer- 
tification for lawyers? 

I think there’s a bright future ahead. 
Certification both provides a way to identify a 
cadre of capable lawyers and also compels 
those in the cadre to keep their skills intact 
and current. 

Q: Tell us about your effort to add a certifi- 
cation in appellate law over the last couple of 
years. 

I’ve really enjoyed handling appeals 
throughout my legal career. I find I thrive on 
the detail, the research, and the writing. As a 
Supreme Court justice I have had the oppor- 
tunity to see firsthand how important it is for 
an appeal to be handled competently. When 
appellate briefs are carefully thought out and 
presented well by the lawyers, the Court can 
focus on the important issues. When we are 
deciding whether or not to exercise our dis- 
cretion to take a case, one factor we consider 
is how the case is presented and how the 
issues are framed in the petition for review. If 
the issues are not presented in a way that 
allows us to grapple with them effectively, we 
may wait for another case to present the 
issues more accessibly. 

My hope for the board certification in 
appellate law is that it will help lawyers 
develop the skills necessary to bring well- 
crafted cases to the appellate courts. As 
lawyers work toward the goal of certification, 
handling different types of appeals, taking 
continuing legal education (CLE) courses 
that focus on appellate law, and working 
with peers in this field, they will gain a deep- 
er understanding of the appellate process 
that will benefit their clients and the court 
system. I hope that lawyers who enjoy 
appeals will value this opportunity and apply 
to become board certified. 

I've been pleased to work with notable 
lawyers and judges (see above sidebar) as well 
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LEGAL ETHICS 


OCOB Opines that Lawyers May Not Secure 
Legal Fees with Deeds of Trust on Clients’ 
Residential Property 


By SUZANNE LEVER 


In July 2009, North Carolina enacted the 
North Carolina Secure and Fair Enforcement 
Mortgage Licensing Act (NC S.A.FE.), N.C. 
Gen. Stat. § 53-244.010 et seg. NC S.A.FE. 
provides, with limited exceptions, that 

no person may engage in the mortgage 

business or act as a mortgage loan origina- 

tor with respect to any dwelling located in 
this state without first obtaining and main- 
taining a license under this Article. It shall 
be unlawful for any person, other than an 
exempt person, to act as a mortgage loan 
originator without a mortgage loan origina- 
tor license, which authorizes an individual 

who is employed by a licensee holding a 

license as provided in subsection (b) of this 

section to conduct the business of a mort- 
gage loan originator. 
N.C. Gen. Stat. § 53-244.040(a). 

The North Carolina Office of the 
Commissioner of Banks (OCOB), among 
other responsibilities, regulates non-exempt 
persons and entities engaged in the mortgage 
business in the State. According to OCOB, 
they have very little leeway under NC S.A.FE. 
to allow individuals to make loans secured by 
deeds of trust on residential real property. 
While there is an exemption for lawyers under 
NC S.A.EE., the exemption only applies to 
“{a]n attorney licensed pursuant to Chapter 84 
of the General Statutes who negotiates the 
terms of a residential mortgage loan on behalf 
of a client in the course of and incident to the 
attorney's representation of the client, so long 
as the attorney does not hold himself out as 
engaged in the mortgage business and is not 
compensated by a mortgage lender, a mortgage 
broker, or other mortgage loan originator 
when negotiating the terms of a residential 
mortgage loan.” N.C. Gen. Stat. § 53- 
244.040(d)(4) (emphasis added). 

This raises the inquiry of “What happens 
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when an attorney takes a promissory note for 
unpaid legal fees and secures it with a deed of 
trust from the client?” n 1995, the ethics com- 

mittee issued RPC 186, which rules that “a 

lawyer who represents a client in a pending 

domestic action may take a promissory note 

secured by a deed of trust as payment for the 

lawyer's fee even though the deed of trust is on 

real property that is or may be the subject of 
the domestic action.” RPC 186 does not dis- 

tinguish between residential or non-residential 

real estate nor does it address any OCOB 

licensure issues. 

According to the OCOB, to the extent a 
lawyer intends to secure the fee payments by a 
note and deed on “residential real estate,” as 
that term is defined in § 53-244.030(31), the 
lawyer would need to be licensed under NC 
S.A.EE. OCOB opines that if the lawyer is 
not negotiating the terms of a residential 
mortgage loan on behalf of a client, but 
instead on his own behalf; he would not be 
exempt under § 53-244.040(d)(4), and would 
be “engaging in the mortgage business” as that 
term is defined in § 53-244.030(11)(a)—(c). 
On the other hand, and to the limited extent 
that the payments are secured by commercial 
or non-residential real estate, licensure is not 
required. According to OCOB, any lawyer 
who took a mortgage on a client’s home after 
the effective date of NC S.A.BE. is in viola- 
tion of the act and could be subject to prose- 
cution by the Attorney General’s office. While 
the practice of securing fees with security 
interests may primarily be associated with 
family law practitioners, presumably, any pro- 
hibition under NC S.A.EE. would apply 
regardless of practice area. 

Compliance with the law is implicit in the 
Rules of Professional Conduct. To the extent 
that RPC 186 conflicts with NC S.A.BE., the 
ethics opinion is trumped by the law. A foot- 


note to that effect has been added to the 
online version of the ethics opinion. In addi- 
tion, given the concern that there is a conflict 
between RPC 186 and NC S.A.FE., the 
Ethics Committee will consider the fate of the 
ethics opinion at the next quarterly meeting in 
April. 

OCOB is considering other inquiries per- 
taining to this prohibition, including how it 
may relate to lawyers securing obligations on 
behalf of clients in equitable distribution 
actions. Stay tuned. ™ 


Suzanne Lever is assistant ethics counsel for 
the North Carolina State Bar. 


Outlook (cont.) 


We could, probably should, and perhaps 
will, ultimately seek the answers to these 
interesting questions by means of a proper 
scientific survey, no doubt conducted online. 
In the meantime though, it would be nice to 
get some informal and unscientific feedback 
from you, the putative readers of this col- 
umn. Not only will your answers be carefully 
considered, but it would be very encourag- 
ing to the author and the publisher to know 
that someone out there is paying attention. 
What have you got to lose? Take a moment 
and respond. Dont bother with snail mail 
or try to be ironic. Just send me an email at 
tlunsford@ncbar.gov and tell me what you 
think. Who knows, if your opinions are 
insightful and respectful, you may qualify for 
an autographed copy of Dausbarment 
Enclosed. a 


L. Thomas Lunsford II is the executive 
director of the North Carolina State Bar. 
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THE DISCIPLINARY DEPARIMENT 


Grievance Committee and DHC Actions 


Disbarments 

The DHC disbarred Durham lawyer 
Mildred Akachukwu, who misappropriated 
entrusted funds totaling $176,622.50. 

Gerard Bos of Charlotte surrendered his 
law license and was disbarred by the Wake 
County Superior Court. Bos misappropriated 
entrusted funds totaling at least $15,490. 

Joel H. Brewer of Roxboro, formerly the 
elected district attorney for the 9A Judicial 
District, surrendered his law license and was 
disbarred by the Wake County Superior 
Court. Brewer was convicted of nine misde- 
meanor criminal charges, including seven 
counts of assault on a female. 

In 2007, the DHC suspended E. 
Elizabeth Lefler because she abandoned her 
law practice, failed to disburse entrusted 
funds, and failed to respond to the Bar. In 
December 2010, the DHC disbarred Lefler 
for additional conduct of the same type. 
Lefler is formerly of Franklin and is presently 
believed to be in Texas. 

John Lewis of Cullowhee pled guilty in 
Jackson County to obstruction of justice, 
forgery, uttering of forged paper, and enter- 
ing an unauthorized judgment. Lewis sur- 
rendered his law license and was disbarred by 


the DHC. 


Suspensions & Stayed Suspensions 

Charlotte lawyer Stuart Brock charged an 
illegal fee, neglected three immigration mat- 
ters, and engaged in dishonest conduct to 
cover his neglect. The DHC suspended 
Brock for five years. The suspension is stayed 
for five years upon numerous conditions. The 
DHC indicated that, but for the facts that the 
conduct occurred during a major depressive 
episode and that Brock is receiving appropri- 
ate treatment for serious mental health prob- 
lems, it would have imposed an active sus- 
pension. 

Johnny Gaskins of Raleigh was convicted 
in federal court of seven counts of structuring 
financial transactions to evade federal report- 
ing requirements. The DHC imposed a two- 
year suspension. 


THE NORTH CAROLINA STATE BAR JOURNAL 


Jeanne Hall of Brevard engaged in conduct 
prejudicial to the administration of justice, 
including filing frivolous pleadings, misrepre- 
senting facts to a tribunal, and having improp- 
er ex parte communications. The DHC 
imposed a two-year suspension. The suspen- 
sion is stayed upon Hall’s compliance with 
numerous conditions. 

Smithfield lawyer Jack McLamb pled 
guilty to three counts of misdemeanor obstruc- 
tion of justice. The DHC imposed a three-year 
suspension. After serving six months, 
McLamb can seek a stay of the balance. 

Nathanael Pendley of Clemmons neg- 
lected clients’ cases, failed to communicate 
with clients, failed to deliver a client file, 
failed to refund unearned fees, failed to par- 
ticipate in mandatory fee dispute resolution, 
and failed to respond to the State Bar. The 
DHC suspended Pendley for five years. After 
serving 30 months active, Pendley can seek a 
stay of the balance upon compliance with 
numerous conditions. 

Smithfield lawyer S. Vann Sauls pled guilty 
to four counts of misdemeanor obstruction of 
justice. The DHC imposed a three-year sus- 
pension. After serving six months, Sauls can 
seek a stay of the balance. 

Jerry Smith, formerly of Winston-Salem 
and currently in Arizona, failed to disburse 
entrusted funds timely, inadequately commu- 
nicated with his clients, and failed to comply 
with trust accounting rules, including failing to 
his trust account. The DHC 


imposed a three-year suspension. The suspen- 


reconcile 


sion is stayed for three years upon compliance 
with numerous conditions. 


Show Cause Hearings 

In May 2010, the DHC imposed a three- 
year stayed suspension of Raleigh lawyer 
Ronald “Bit” Pressley. Pressley failed to com- 
ply with the conditions of the stay. On 
November 19, 2010, the DHC lifted the stay 


and activated the suspension. 


Interim Suspensions 
The DHC entered an order of interim sus- 
pension against Raleigh lawyer and former 


governor Michael Easley. Easley pled guilty to 
one count of certifying a false campaign 
finance report, a felony. 


Censures 

Benjamin Clifton of Raleigh was cen- 
sured by the Grievance Committee. Clifton 
assisted the unauthorized practice of law, pre- 
pared HUD-1 Settlement 
Statements, allowed a third party to direct his 
professional judgment, and failed to provide 


inaccurate 


adequate disclosures of a potential conflict of 
interest. 


Reprimands 

The Grievance Committee reprimanded 
Jimmy H. Joyner Jr. of Graham. Joyner neg- 
lected, failed to communicate with, and 
deceived a client, collected an excessive fee, and 
failed to respond to the Bar. 

Mary S. Phillips of Wallace was repri- 
manded by the Grievance Committee. 
Phillips failed to prepare and file a client's 
divorce judgment. 

Bambi Faivre Walters, licensed in North 
Carolina but living in Virginia, was repri- 
manded by the Grievance Committee. 
Walters engaged in the unauthorized practice 
of law in Virginia, made misleading state- 
ments about her ability to practice law in 
Virginia, and failed to respond to the North 
Carolina State Bar. 

William E. West Jr. of Winston-Salem was 
reprimanded by the Grievance Committee. 
West engaged in the unauthorized practice of 
law in Florida and charged and attempted to 
collect an illegal fee for those unauthorized 
legal services. 


Transfers to Disability Inactive Status 

The DHC transferred Marcia Burton of 
Charlotte to disability inactive status. 
Disciplinary proceedings are stayed until 
Burton returns to active status. 

The chair of the Grievance Committee 
transferred Robert H. Melville Jr. of Lake 
Waccamaw to disability inactive status. Any 
pending grievances are stayed until Melville 
returns to active status. @ 
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FEATURED ARTIST 


Featured Artist—Louis St. Lewis 


Chapel Hill artist Louis St. Lewis engages 
in a wide range of creative endeavors includ- 
ing painting, sculpture, and collage. St. 
Lewis's work generally plays off classic Greek 
and Roman themes, or early nineteenth cen- 
tury images, which he subverts and updates 
to address a range of contemporary issues. 
His style is an eclectic mix of expressionism 
and pop, figuration and abstraction, narra- 
tive and decoration. St. Lewis combines frag- 
ments of diverse source material which, 
when removed from their original context 
and placed within his work, take on new, 
often symbolic meaning. “While St. Lewis's 
materials and sources are familiar—found 
objects, xerography, assemblage, mytholo- 
gy—his work is unique because of the witty 
and macabre yet beautiful ways in which 
these elements are combined.” Carolina Arts 
(April Issue 2008) (unidentified author for 
ARTPAPERS in Atlanta): www.carolinaarts. 
com/408cravenallen. html. 

The artist showcased at both the Toronto 
and San Francisco International Art Fairs 


and was twice juried into the Florence 
International Contemporary Art Biennale. 
St. Lewis was named “Best Artist in the 
Triangle” by Spectator/Independent Magazine 
ten times and was recognized in the book 
The Best of Artists and Artisans in North 
Carolina. His works are found in many 
notable collections including the Ogden 
Museum of Southern Art (New Orleans), a 
Smithsonian affiliate dedicated to the pro- 
motion of Southern artists, The New 
Orleans Museum of Art, The Masur 
Museum of Art (Monroe, LA), and The 
Morris Museum of Art (Augusta, GA). 
Several private collections with roots in 
North Carolina, including the collections of 
NC Museum of Art Director Larry Wheeler, 
Allen G. Thomas Jr, Tom Kenan III, 
Francine & Benson Pilloff, and Mr. and Mrs. 
James Duke Seamans Jr., also contain works 
by St. Lewis. 

In addition to his artistic pursuits, St. 
Lewis is a contributing editor for Metro 
Magazine (www.metronc.com). @ 


PARALEGAL CERTIEICAT ION 


Help Wanted 


As many certified paralegals are aware, the 
Board of Paralegal Certification has a social 
media group for current certified paralegals 
on LinkedIn (www.linkedin.com). This 
group is a closed forum for current certified 
paralegals only and is a great resource for 
members. Items for discussion or comment 
on current legal events and news in North 
Carolina and around the country are posted 
nearly every weekday. Being informed of cur- 
rent legal practices is an important aspect of a 
paralegal’s job in addition to continuing edu- 
cation. One additional feature on the 
LinkedIn group is the job bank to give certi- 
fied paralegals access to current open employ- 
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ment positions. 

We all feel the effects of a tight job market 
in our economy and any job listing forum in 
which potential employers can market a posi- 
tion to a targeted audience is of great benefit. 
If you are a certified paralegal looking for 
work, or have an open position at your current 
employer, this is a great place to begin your 
search or list your opening. To request mem- 
bership in the group, go to www.linkedin.com 
and search for our group, “NC Certified 
Paralegal.” If you are an employer who would 
like to post an opening to the job bank, you 
can email your text to Tara Wilder at 
twilder@ncbar.gov for posting. ™ 


Paso Doble 


Each quarter, the works of a differ- 
ent contemporary North Carolina artist 
are displayed in the storefront windows 
of the State Bar building. The artwork 
enhances the exterior of the building 
and provides visual interest to pedestri- 
ans passing by on Fayetteville Street. 
The State Bar is grateful to The Mahler 
Fine Art, the artists’ representative, for 
arranging this loan program. The 


Mahler is a full-service fine art gallery 


representing national, regional, and 
North Carolina artists, and provides 
residential and commercial consulting. 
The Mahler, along with its sister gallery, 
The Collectors Gallery, are located in 
downtown Raleigh. Readers who want 


to know more about an artist may con- 
tact owners, Rory Parnell and Megg 
Rader at (919) 896-7503 or 


info@themahlerfineart.com. 
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PROPOSED: OPINIONS 


Committee Answers the Question: When is a Lawyer 
Disqualified as a Necessary Witness? 


Council Actions 

At a meeting on January 21, 2011, upon 
the recommendation of the Ethics 
Committee, the State Bar Council withdrew 
2009 Formal Ethics Opinion 6, Including 
Information on Verdicts and Settlements on a 
Website (July 4, 2009), because the opinion is 
superseded by 2009 Formal Ethics Opinion 
16, Including Information on Verdicts, 
Settlements, and Memberships on Website (July 
23, 2010). The council also adopted the opin- 
ions summarized below: 

2009 Formal Ethics Opinion 8 

Service as Commissioner after Representing 
Party to Partition Proceeding 

Opinion provides guidelines for a lawyer 
for a party to a partition proceeding and rules 
that the lawyer may subsequently serve as a 
commissioner for the sale but not as one of the 
commissioners for the partitioning of the 
property. 

2010 Formal Ethics Opinion 3 

Cross-Examining Current and Former 
Clients 

Opinion provides guidance on the cross- 
examination of current and former clients. 

2010 Formal Ethics Opinion 6 

Advertising for Legal Employment in Non- 
practicing Areas 

Opinion rules that a lawyer may place an 
advertisement for employment in practice 
areas in which the lawyer does not have expe- 
rience only if the lawyer intends to provide 
competent representation either by promptly 
obtaining competence through study and 
investigation or by associating a lawyer who is 
competent in those particular areas of law. If at 
the time the advertisement is placed it is likely 
the lawyer will associate more experienced 
lawyers to handle the resulting cases, that fact 
should be disclosed to the public in the adver- 
tisement. 

2010 Formal Ethics Opinion 10 

Charging Client for Out of Office 
Consultations 

Opinion rules that a law firm may charge 
for the expenses associated with an out of office 
consultation so long as advertisements refer- 
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encing the service indicate that the client will 
be charged for the service and the client con- 
sents to the charge prior to the visit. 

(Note: The opinion was adopted with a 
minor revision (the substitution of the word 
“amount” for the word “fee” in Opinion #2). 
The adopted version can be found on the State 
Bar website: www.ncbar.gov.] 

2010 Formal Ethics Opinion 11 

Letterhead Listing Membership in 
Organization with Self-Laudatory Name 

Opinion rules that a lawyer may list mem- 
bership in Million Dollar Advocates Forum, or 
another organization with a self-laudatory 
name, on his letterhead only if a disclaimer of 
similar results and information about the crite- 
ria for membership also appears on the letter- 
head. 

2010 Formal Ethics Opinion 12 

Providing Conflicts Information to Hiring 
Law Firm 

Opinion rules that a hiring law firm may 
ask an incoming law school graduate to pro- 
vide sufficient information as to his prior legal 
experience so that the hiring law firm can iden- 
tify potential conflicts of interest. 

2010 Formal Ethics Opinion 13 

Receiving Fee or Commission for Financial 
Services and Products Provided to Legal 
Clients 

Opinion rules that a lawyer may receive a 
fee or commission in exchange for providing 
financial services and products to a legal client 
so long as the lawyer complies with the ethical 
rules pertaining to the provision of law-related 
services, business transactions with clients, and 
conflicts of interest. 


Ethics Committee Actions 

At its meeting on January 20, 2011, the 
Ethics Committee voted to withdraw and send 
the following proposed opinions to subcom- 
mittees for further (or continued) study: 
Proposed 2010 FEO 7, Subscribing to Software 
as a Service While Fulfilling the Duties of 
Confidentiality and Preservation of Client 
Property, and Proposed 2010 FEO 14, Use of 
Search Engine “Adwords” to Advertise on 


Public Information 


The Ethics Committee's meetings 
are public, and materials submitted for 
consideration are generally NOT held in 
confidence. Persons submitting requests 
for advice are cautioned that inquiries 
should not disclose client confidences or 
sensitive information that is not neces- 
sary to the resolution of the ethical ques- 
tions presented. 


Internet. Action on Proposed 2009 Formal 
Ethics Opinion 7, Interviewing a Child 
Prosecuting Witness in a Criminal Case Alleging 
Physical or Sexual Abuse of the Child, was 
deferred pending the decision of the US 
Supreme Court in a case that addresses related 
issues. Five new proposed opinions are pub- 
lished for comment. The comments of readers 
are welcomed. 


Proposed 2011 Formal Ethics 
Opinion 1 
Lawyer as Advocate and Witness 
January 20, 2011 

Proposed opinion provides guidelines for the 
application of the prohibition in Rule 3.7 on a 
lawyer serving as both advocate and witness when 
the lawyer is the litigant. 


Inquiry #1: 

Rule 3.7(a) prohibits a lawyer from acting 
as an advocate at a trial in which the lawyer is 
“likely to be a necessary witness” unless the 
testimony will concern uncontested issues, the 
nature or value of legal services, or disqualifi- 
cation will work a substantial hardship on the 
client. Therefore, a lawyer who is identified as 
a witness has a professional responsibility, pur- 
suant to Rule 3.7, to determine whether he or 
she is “likely to be a necessary witness” and, as 
such, is disqualified from acting as an advocate 
at the trial. When is a lawyer a “necessary wit- 
ness” and at what point prior to trial must this 


oy, 


determination be made? 


Opinion #1: 

Rule 3.7 prohibits a lawyer from serving as 
both an advocate and a witness in a trial to 
eliminate the confusion that may result for the 
trier of fact when a lawyer serves in both roles. 
The comment to the rule describes this as “the 
ambiguities of the dual role” and observes, “[a] 
witness is required to testify on the basis of per- 
sonal knowledge, while an advocate is expected 
to explain and comment on evidence given by 
others. It may not be clear whether a statement 
by an advocate-witness should be taken as 
proof or as an analysis of the proof.” Rule 3.7, 
cmts. [2] and [3]. However, to protect the 
client’s choice of counsel and prevent abuse of 
the rule by an opponent as a litigation tactic, 
disqualification is limited to situations where 
the lawyer's testimony is “necessary.” It is gen- 
erally agreed that when the anticipated testi- 
mony is relevant, material, and unobtainable 
by other means, the lawyer's testimony is “nec- 
essary.” See Ann. Model Rules of Prof’l. 
Conduct (6th ed. 2007), p. 361 (citing cases). 

A lawyer who is named as a witness by an 
opposing party must evaluate his knowledge 
of the facts in controversy and make a good 
faith determination as to whether his testimo- 
ny will be relevant, material, and unobtainable 
elsewhere. This evaluation must be ongoing as 
the case moves toward trial, contested issues 
are identified, and discovery discloses addi- 
tional witnesses and information about the 
case. However, to avoid prejudicing a client 
due to a last-minute change of trial counsel, a 
lawyer should withdraw from representation 
in the trial if the lawyer knows or reasonably 
should know that he is a necessary witness. 
Failure to withdraw in a timely manner is a 
violation of Rule 3.7. 


Inquiry #2: 

Does the prohibition on serving as an advo- 
cate and a witness apply to pretrial work, set- 
tlement negotiations, or assisting with the trial 
strategy? 


Opinion #2: 

No. The underlying reason for the prohi- 
bition—confusion of the trier of fact relative 
to the lawyer’s role—does not apply when the 
lawyer's advocacy is limited to activities out- 
side the courtroom. See Ann. Model Rules of 
Prof’l. Conduct (6th ed. 2007), p. 364 (citing 
cases including Cunningham v. Sams, 161 


N.C. App. 295, 588 S.E. 2d 484 
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(2003)(reversing portion of disqualification 
order prohibiting representation in pretrial 
activities). 

Although a lawyer may continue to pro- 
vide representation outside the courtroom, 
the lawyer should not use this as an excuse to 
delay withdrawal from representation in the 
litigation if the lawyer knows or reasonably 
should know that he is a necessary witness. See 
Opinion #1 above. 


Inquiry #3: 

Is a lawyer who is a litigant and who is like- 
ly to be a necessary witness prohibited by Rule 
3.7 from representing himself at the trial? 


Opinion #3: 

No. The underlying reason for the prohibi- 
tion—confusion regarding the lawyer's role— 
does not apply when the lawyer is also a liti- 
gant. See Ann. Model Rules of Prof’! Conduct 
(6th ed. 2007), p. 366 (citing cases). The 
Ethics Committee observes, however, that it is 
the sole prerogative of a court to determine 
advocate/witness issues when raised in a 
motion to disqualify. This ethics opinion 
merely holds that a lawyer/litigant is not 
required to find alternative counsel prior to a 
court’ ruling on a motion to disqualify. 


Proposed 2011 Formal Ethics 
Opinion 2 
Former Client’s Failure to Object to 
Conflict 
January 20, 2011 

Proposed opinion sets forth the factors to be 
taken into consideration when determining 
whether a former clients delay in objecting to a 
conflict constitutes a waiver. 


Inquiry: 

In April 2002, Wife and Husband sepa- 
rate. Wife meets with Attorney A for a consul- 
tation and pays Attorney A $100. Attorney A 
is not hired by Wife, does not open a file, and 
has no further contact with Wife.! Wife hires 
Attorney B. Husband and Wife sign a separa- 
tion contract in July 2003. Husband is not 
represented. 

In May 2007, Husband signs a quitclaim 
deed relinquishing his rights in the marital res- 
idence. Husband is not represented; Wife is 
represented by Attorney B. 

In July 2009, Husband hires Attorney A to 
file for an uncontested divorce. Attorney A has 
no record or memory of a prior consultation 


with Wife. The following month, Husband, 


represented by Attorney A, files for divorce. 
Wife, represented by Attorney B, files an 
answer and counterclaim seeking divorce and 
equitable distribution. 

In October 2009, the divorce action is 
heard and a judgment of absolute divorce is 
entered. Both parties are present at the hearing 
and are represented by their respective lawyers. 
In the succeeding months, the parties, 
through their lawyers, consent to and desig- 
nate a mediator; file equitable distribution 
affidavits; and participate in mediation with 
both parties and both lawyers present. The 
mediation results in an impasse. 

Subsequent to the mediation, and for the 
first time in the proceedings, Attorney B noti- 
fies Attorney A that Wife objects to Attorney 
A’s representation of Husband because 
Attorney A previously represented Wife in the 
same matter. 

A lawyer must obtain the informed con- 
sent of a former client, pursuant to Rule 
1.9(a), prior to representing a party who is 
adverse to the former client in the same or a 
substantially related matter. On occasion, 
however, a lawyer will fail to identify a former 
client conflict and will unintentionally repre- 
sent an adverse party without obtaining the 
consent of the former client. If a former client 
delays lodging her objection to the representa- 
tion of the adverse party by her former lawyer, 
does the former client’s subsequent objection 
to the representation require the lawyer's with- 
drawal pursuant to Rule 1.9(a)? 


Opinion: 

Rule 1.9, the former client conflict rule, 
does not address this question and the com- 
ment to the rule, unfortunately, provides no 
guidance. In this situation, the Ethics 
Committee must interpret the Rules of 
Professional Conduct in a manner that is con- 
sistent with principles and values promoted by 
the rules. Rule 1.9(a) enforces the duties of 
loyalty and confidentiality that continue after 
the termination of the client-lawyer relation- 
ship. A lawyer has a continuing duty to main- 
tain a reliable, comprehensive system for iden- 
tifying conflicts arising from both present and 
former representations.” Rule 1.7, cmt. [3]. A 
lawyer should never accept a representation 
knowing that it presents a prohibited conflict 
under Rule 1.9, and even a good faith and 
unintentional failure to identify a conflict of 
interest does not excuse it. Moreover, because 
of the importance of protecting confidentiali- 
ty and promoting loyalty, mere delay on the 
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part of a former client to object to a new rep- 
resentation does not constitute tacit consent. 
Nevertheless, the right to legal counsel of one’s 
choice and the prevention of substantial hard- 
ship on a client due to a lawyer's disqualifica- 
tion are other policies recognized and promot- 
ed by the Rules. See Rule 1.10(c)(allowing 
screening of disqualified lawyer); Rule 
1.18(c)(limiting disqualification of lawyer 
who consulted with prospective client); and 
Rule 3.7 (lawyer who is necessary witness 1s 
not disqualified if works substantial hardship 
on the client). 

Although delay will not be sufficient to 
constitute waiver in most cases, the following 
factors should be taken into consideration 
when evaluating whether a former client's 
failure timely to object to a new, adverse rep- 
resentation should constitute a de facto waiver 
of the right to object: (1) whether the lawyer's 
failure to identify the conflict of interest and 
bring it to the attention of the former client 
was unintentional; (2) whether the former 
client knew of the new representation and the 
adverse interest entailed; (3) the length of the 
delay in lodging an objection; (4) whether 
there was an opportunity to lodge an objec- 
tion; (5) whether the former client was repre- 
sented by counsel during the delay; (6) the 
reason the delay occurred; and (7) whether 
disqualification will result in substantial hard- 
ship for the new client. See Laws. Man. on 
Prof. Conduct (ABA/BNA) 51:234 (2002) 
(setting forth factors considered by courts 
when deciding whether to grant a delayed 
motion to disqualify). 

In the present situation, Attorney A’s fail- 
ure to identify the conflict was unintentional. 
Wife, the former client, however, was fully 
aware of the new, adverse representation by 
Attorney A; had numerous opportunities to 
object to the new representation at earlier 
stages in the proceedings; and had legal coun- 
sel to advise her during the delay. Moreover, 
there does not appear to be a justification for 
Wife's delay in lodging her objection other 
than to gain a tactical advantage by waiting 
until disqualification would work a substan- 
tial hardship on Husband. Under these cir- 
cumstances, Attorney A is not required to 
withdraw from the representation of 
Husband when Wife raised her objection. 
Nevertheless, the courts have concurrent 
jurisdiction over the conduct of the lawyers 
appearing before them. The Ethics 
Committee recognizes the discretion of a 
court to decide any motion to disqualify. 
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Endnotes 


1. Pursuant to 2006 FEO 14, the acceptance of a fee by 
Attorney A rendered Wife a client (as opposed to a 
prospective client under Rule 1.18) to whom the duties 
of loyalty and confidentiality are owed. 


2. This opinion does not condone or justify sloppy systems 
for recording and checking conflicts of interest. Even a 
prospective client consultation, where no fee is paid and 
no further representation provided, should be entered 
into a law firm’s conflicts checking system. 


Proposed 2011 Formal Ethics 
Opinion 3 
Advising a Criminal Defendant Who is 
an Undocumented Alien 
January 20, 2011 

Proposed opinion rules that a criminal defense 
lawyer may advise an undocumented alien that 
deportation may result in avoidance of a criminal 
conviction and may file a notice of appeal to supe- 
rior court although there is a possibility that the 
chent will be deported. 


Inquiry #1: 

Hector is arrested for driving while 
impaired. The magistrate sets a secured bond 
of $2000, schedules the trial for district court, 
and notifies US Immigration and Customs 
Enforcement (ICE) that Hector may be in the 
country illegally. Hector is taken to the county 
jail to wait for trial. At Hector’s first appear- 
ance, the judge appoints Attorney A to defend 
him. 

ICE determines that Hector is an undocu- 
mented alien and gives the jail notice that it 
should be advised when Hector is released. 
Once Hector’s bond is paid, Hector will be 
held in the jail for an additional 48 hours to 
give ICE the opportunity to begin proceed- 
ings. If ICE does not serve Hector with a 
notice to appear within this time period, the 
jail will release him. 

Hector tells Attorney A that he wants to be 
deported as soon as possible and does not want 
a conviction on his record. Attorney A discuss- 
es Hector’s options with him. If Hector pays 
the bond, ICE will probably come to the jail, 
transport him to a federal holding facility, and 
begin removal proceedings within 48 hours of 
paying the bond. Once Hector is deported, the 
state might dismiss Hector’s DWI charge. 
Attorney A knows that, should Hector some 
day choose to re-enter the United States legally, 
a DWI conviction would be detrimental to an 
immigration application or an application for 
a work permit. 

Attorney A is aware that the existence of an 


Rules, Procedure, 


Comments 


All opinions of the Ethics 
Committee are predicated upon the 
Rules of Professional Conduct as revised 
effective March 1, 2003, and thereafter 
amended, and referred to herein as the 
Rules of Professional Conduct (2003). 
The proposed opinions are issued pur- 
suant to the "Procedures for Ruling on 
Questions. of Leval. Ethics. - 27 
N.C.A.C. ID, Sect .0100. Any interest- 
ed person or group may submit a writ- 
ten comment or request to be heard 
concerning a proposed opinion. Any 
comment or request should be directed 
to the Ethics Committee at PO Box 
25908, Raleigh, NC 27611, by March 
30, 2011. 


Captions and 
Headnotes 


A caption and a short description of 


each of the proposed opinions precedes 
the statement of the inquiry. The cap- 


tions and descriptions are provided as 
research aids and are not official state- 
ments of the Ethics Committee or the 
council. 


ICE detainer is only an indication that Hector 
might be removed before the resolution of the 
case. ICE may choose not to pick Hector up; 
it may serve him and then release him pend- 
ing a removal hearing; it may offer him an 
immigration bond which can be posted so 
that he can secure his release during immigra- 
tion proceedings; or he may be eligible for a 
remedy, such as cancellation of removal, 
which would allow him to receive permanent 
residency in the United States. 

Did Attorney A violate the Rules of 
Professional Conduct by advising Hector of 
his legal option to pay the bond? 


Opinion #1: 
No. Although a lawyer may not assist a 
client in conduct that the lawyer knows is 
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criminal or fraudulent, a lawyer “may discuss 
the legal consequences of any proposed course 
of conduct with a client.” Rule 1.2(d). 
Advising Hector of his legal option to pay the 
bond and face possible deportation is appro- 
priate advice for a competent lawyer to give to 
a client under these circumstances. 


Inquiry #2: 
May Attorney A move for a continuance of 
the trial to give Hector more time to pay the 


bond? 


Opinion #2: 
Yes. See Opinion #1. 


Inquiry #3: 

Hector and Attorney A decide that Hector 
will plead guilty to DWI in district court 
because Hector has been unable to raise the 
money necessary to pay the bond. Hector is 
sentenced to time served. The jail immediately 
notifies [CE that it has 48 hours to pick up 
Hector before he is released. ICE takes cus- 
tody of Hector and transports him to a federal 
holding facility. Attorney A knows. that 
Hector has the right to appeal for a trial de 
novo in superior court. Attorney A also knows 
that the superior court may dismiss the case if 
Hector is deported. 

May Attorney A enter a notice of appeal 
knowing that Hector’s pending deportation 
may result in the dismissal of the superior 
court case? 


Opinion #3: 

Rule 3.1 prohibits a lawyer from advancing 
frivolous or meritless proceedings or argu- 
ments, but permits a lawyer in a criminal pro- 
ceeding that may result in incarceration the 
leeway to “so defend the proceeding as to 
require that every element of the case be estab- 
lished.” Comment [1] to the rule observes that 
“{t]he advocate has a duty to use legal proce- 
dure for the fullest benefit of the client's cause, 
but also a duty not to abuse legal procedure.” 
Rule 3.2 requires a lawyer to make reasonable 
efforts to expedite litigation “consistent with 
the interests of the client.” However, comment 
[1] to this rule adds, “[t]he question is whether 
a competent lawyer acting in good faith would 
regard the course of action as having some sub- 
stantial purpose other than delay.” 

Filing a notice of appeal for Hector is not, 
in itself, frivolous or meritless because Hector 
has a constitutional right to a trial de novo in 
superior court before a jury. The question is 
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whether the pleading is interposed for an 
improper purpose which would violate not 
only Rule 3.1, but also the prohibition on con- 
duct prejudicial to the administration of justice 
set forth in Rule 8.4(d). 

Rule 3.3(a)(1) prohibits a lawyer from 
knowingly making a false statement of mate- 
rial fact to a court. This prohibition applies to 
statements in pleadings as well as to state- 
ments in open court. Rule 3.3, cmt. [3]. 
Comment [3] to the rule adds that “[t]here are 
circumstances where failure to make a disclo- 
sure is the equivalent of an affirmative misrep- 
resentation.” 

Although Attorney A believes that Hector 
may not be available for trial in superior court, 
a client’s presence is not always necessary to 
resolve a case in superior court. Ifa trial is nec- 
essary, it can be done by written waiver if the 
court permits. Moreover, by the time the case 
is reached for trial, the client may, in fact, be 
available. Lastly, it is unlikely that the state will 
actually dismiss the charges simply because 
the defendant has been removed. Therefore, 
filing a notice of appeal for Hector does not 
violate the rules. 


Proposed 2011 Formal Ethics 
Opinion 4 
Participation in Reciprocal Referral 
Agreement 
January 20, 2011 

Proposed opinion rules that a lawyer may not 
participate in a reciprocal referral agreement with 
a broker who has an ownership interest in a title 
insurance agency. 


Inquiry #1: 

Attorney has a relationship with Broker 
who, over time, has referred many real estate 
closings to Attorney’s office. Attorney desires 
to maintain this working relationship with 
Broker. Broker has an ownership interest in 
Title Insurance Agency. Attorney is aware of 
Broker's ownership interest. 

Broker asks that Attorney procure title 
insurance with Title Insurance Agency on 
each transaction referred to Attorney by 
Broker's office. Broker receives compensation 
for brokerage services and as a shareholder of 
Title Insurance Agency. 

Guided by Broker's referral, Client engages 
Attorney to represent him at a real estate clos- 
ing. Client desires title insurance protection or 
is required to procure title insurance for the 
lender's protection. 

May Attorney acquire Client’s title insur- 


ance from Title Insurance Agency? 


Opinion #1: 

Attorney may not enter in to a “reciprocal 
referral agreement” with Broker. The Illinois 
State Bar Association recently addressed such 
arrangement in Ill. State Bar Assn., Advisory 
Op. No. 10-02 (October 2009). The Illinois 
Bar Association considered whether a lawyer 
could agree to exclusively use a particular title 
company in order to continue to receive refer- 
rals from its affiliated real estate company. The 
association concluded that such an exclusive 
relationship: (1) will inevitably impair the 
lawyer's ability to provide truly independent 
professional judgment; (2) is an improper pro- 
vision of a thing of value for recommendation 
of the lawyer's services; and (3) creates a con- 
flict that a reasonable lawyer would likely con- 
clude imposes a material limitation on the rep- 
resentation of real estate clients. 

We agree with that the arrangement out- 
lined in the fact scenario is prohibited under 
the Rules of Professional Conduct. Such an 
arrangement would impair Attorney’s ability to 
provide independent professional judgment in 
violation of Rules 2.1 and 5.4(c). In addition, 
the arrangement amounts to an improper pay- 
ment for referrals in violation of Rule 7.2(b). 
Finally, such an arrangement creates a noncon- 
sentable conflict of interest between the lawyer 
and the client. See Rule 1.7. 

Attorney may only acquire Client’ title 
insurance from Title Insurance Agency if it is 
in Client’s best interest. If Attorney is aware of 
other title insurance options that are more 
suitable or economical for Client's needs, 
Attorney may not procure the insurance from 
Title Insurance Agency. If the title insurance 
offered by Title Insurance Agency is a good fit 
for Client, there is no ethical prohibition on 
Attorney procuring the insurance from 
Broker’s agency despite the fact that Attorney 
has a regular and ongoing working relation- 
ship with Broker provided, as stated previous- 
ly, there is not an agreement to refer clients to 
Attorney in exchange for procuring insurance 
from Title Insurance Agency. 


Inquiry #2: 

Upon becoming aware of another lawyer 
participating in a reciprocal referral agreement 
such as the one described above, is Attorney 
under an ethical obligation to report and refer 
the same to the State Bar? 


CONTINUED ON PAGE 43 
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RULE AMENDMENTS 


Amendments Pending Approval of the Supreme Court 


At its meetings on October 29, 2010, and 
January 21, 2011, the council of the North 
Carolina State Bar voted to adopt the follow- 
ing rule amendments for transmission to the 
North Carolina Supreme Court for approval 
(for the complete text see the Fall 2010 and 
Winter 2010 editions of the Journal or visit 
the State Bar website: www.ncbar.gov): 


Proposed Amendments to 
Reinstatement Rules to Make 
Disciplinary Suspension Supersede 
Administrative Suspension 

27 N-CAIC. 1B, 2 Discipline tand 
Disability Rules, Section .0100 Discipline 
and Disability of Attorneys 

27 N.C.A.C. 1D, Rules of the Standing 
Committees of the North Carolina State Bar, 
Section .0900 Procedures for Administrative 
Committee 

The proposed amendments provide that 
an administrative suspension order dissolves 
when an order of reinstatement is granted 
from a disciplinary suspension and require 
the petitioner to pay the administrative rein- 
statement fee ($125 for membership fees sus- 
pension; $250 for CLE suspension) as a con- 
dition of reinstatement from a disciplinary 
suspension. 


Proposed Amendments to the 
Discipline Rules to Create a Trust 
Accounting Supervisory Program 
27 AC. 
Disability Rules 
The proposed amendments create a 
trust accounting supervisory program. A 
lawyer who is found, during random audit- 
ing or otherwise, to be out of compliance 
with the trust accounting provisions of the 
Rules of Professional Conduct may be 
referred by the chair of the grievance com- 
mittee to the proposed program. The pro- 
posed rule amendments require a referred 
lawyer to provide proof of compliance with 
all trust accounting rules for a two-year 
period and, if the lawyer successfully com- 


and 


1B, Discipline 


pletes the program, a grievance file will not 
be opened. 


THE NORTH CAROLINA STATE BAR JOURNAL 


Proposed Amendments to the 
Requirements for Reinstatement from 
Administrative Suspension 

27 N.C.A.C. 1D, Rules of the Standing 
Committees of the North Carolina State Bar, 
Section .0900 Procedures for Administrative 
Committee 

The proposed amendments to the rein- 
statement rules require a petitioner for rein- 
statement who has been inactive or suspend- 
ed for a year or more to take 12 CLE credit 
hours for each year of inactivity or suspen- 
sion. A petitioner who has been inactive or 
suspended for seven years or more is required 
to pass the bar examination. The CLE and 
bar exam requirements do not apply to a 
member who is on inactive status at the time 
the amendments become effective; however, 
the requirements apply to any member who 
transfers to inactive status after the effective 
date of the amendments and to any suspend- 
ed member regardless of the date of suspen- 
sion. The proposed rule amendments also 
allow the chair of the Administrative 
Committee to appoint a panel of committee 
members to consider a petition for reinstate- 
ment and make a recommendation to the 
council on behalf of the committee and per- 
mit the secretary of the State Bar to reinstate 
an inactive member to active status upon 
petition by the member for reinstatement if 
the member has fulfilled all of the obligations 
of membership required for reinstatement 
and there are no issues relating to the inactive 
member's character or fitness. 


Proposed Amendment to the Plan of 
Legal Specialization 

27 N.C.A.C. 1D, Rules of the Standing 
Committees of the North Carolina State Bar, 
2h 700e The: Plan of © Legal 
Specialization 

The proposed amendments to the Plan of 
Legal Specialization allow the Board of Legal 
Specialization to appoint five advisory mem- 
bers to a specialty committee for the purpose 
of enhancing the ability of a specialty com- 
mittee to develop, administer or give a spe- 
clalty exam, or to create a new subspecialty. 


Section 


The board may waive the peer review and 
examination requirements for certification 
for any initial advisory member of a specialty 
committee. 


Proposed Amendments to the 
Standards for the Workers’ 
Compensation Law Specialty 

27 N.C.A.C. 1D, Rules of the Standing 
Committees of the North Carolina State Bar, 
Section .2700 Certification Standards for the 
Workers’ Compensation Law Specialty 

The proposed amendments clarify the 
CLE requirements for certification and con- 
tinued certification as a workers’ compensa- 
tion law specialist and add long term disabil- 
ity or Medicaid/Medicare claims to the list of 
related fields for the purpose of satisfying the 
CLE requirements for certification and con- 
tinued certification. 


Proposed Amendments to the 
Standards for the Social Security 
Disability Law Specialty 

27 NCAC 1D, Rules of the Standing 
Committees of the North Carolina State Bar, 
Section .2800, Certification Standards for the 
Social Security Disability Law Specialty 

The proposed amendments add veterans’ 
disability law to the list of related fields for the 
purpose of satisfying the CLE requirements 
for certification and continued certification as 
a social security disability law specialist. 


Proposed Amendments to the 
Standards for the Criminal Law 
Specialty and to Create a Specialty in 
Appellate Practice 

27 N.C.A.C. 1D, Rules of the Standing 
Committees of the North Carolina State Bar, 
Section .2500 Certification Standards for the 
Criminal Law Specialty 

27 N.C.A.C. 1D, Rules of the Standing 
Committees of the North Carolina State Bar, 
Section .3000 Certification Standards for the 
Appellate Practice Specialty 

The proposed standards for a new special- 
ty certification in appellate practice are con- 
sistent with the standards for other specialties 
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in requiring a successful applicant to demon- 
strate substantial involvement, attendance at 
CLE seminars in the specialty, adequate peer 
review, and passage of an examination. The 
new specialty in appellate practice will 
encompass both criminal and civil law. 
Proposed rule amendments eliminate the 
criminal appellate subspecialty from the stan- 
dards for the criminal law specialty. Existing 
criminal appellate practice specialists will be 
recognized as appellate practice specialists. 


Proposed Amendments to the 
Standards for the Elder Law Specialty 

27 N.C.A.C. 1D, Rules of the Standing 
Committees of the North Carolina State Bar, 
Section .2900 Certification Standards for the 
Elder Law Specialty 

The proposed amendments adjust require- 
ments in the CLE standard for certification as 


a specialist in elder law. 


Proposed Amendments to the Rules of 
Professional Conduct 


27 N.C.A.C. 2, Rules of Professional 


Conduct, 0.1 Preamble: 
Responsibilities; 0.2 Scope 

The proposed amendment to the Preamble 
adds a statement urging lawyers not to dis- 
criminate in their practices on the basis of race, 
gender, national origin, religion, age, disability, 
sexual orientation, or gender identity. A pro- 
posed amendment to the Scope section of the 
Rules of Professional Conduct clarifies that the 
Preamble is the introduction to the Rules and 
is never the basis for professional discipline. 


A Lawyer's 


Proposed Amendments 


At its meeting on January 21, 2011, the 
council voted to publish the following pro- 
posed rule amendments for comment from 
the members of the bar: 


Proposed Amendments to The Plan for 

Certification of Paralegals 
2 ON CER Cee Ge eel he 

Certification of Paralegals 


The proposed amendments will enable 


Plan for 


online voting for paralegal candidates for the 
board. 


.0105 Appointment of Members; When; 
Removal 

(a) Appointment. The council shall 
appoint the members of the board, provided, 
however, after the appointment of the initial 
members of the board, each paralegal mem- 
ber shall be selected by the council from two 
nominees determined by a vote by mail or 
online of all active certified paralegals in an 
election conducted by the board. 

(b) Procedure for Nomination of 
Candidates for Paralegal Members. 

(1) Composition 

Committee. ... 

(2) Selection of Candidates. The nominat- 

ing committee shall meet within 30 days 


of Nominating 


of its appointment to select five (5) certi- 
fied paralegals as candidates for each para- 
legal member vacancy on the board for 
inclusion on the ballot to be mailed to all 
active certified paralegals. 

(3) Vote of Certified Paralegals. At least 30 
days prior to the meeting of the council at 
which a paralegal member appointment 


to the board will be made, a ballot shall be 
mailed or a notice of online voting shall 
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be emailed or mailed to all active certified 
paralegals at each certified paralegal’s 
physical or email address of record on file 
with the North Carolina State Bar. The 
ballot or notice shall be accompanied by 
written instructions, and shall state how 
many paralegal member positions on the 
board are subject to appointment, the 
names of the candidates selected by the 
nominating committee for each such posi- 
tion, and when and where the ballot 
should be returned. If balloting will be 


online, the notice shall explain how to 


access the ballot on the State Bar’s para- 
legal website and the method for votin: 


online. Write-in candidates shall be per- 


mitted and the instructions shall so state. 


Each ballot sent by mail shall be sequen- 
tially numbered with a red identifying 


numeral in the upper right hand corner of 


the ballot. Online balloting shall be by 
secure log-in to the State Bar paralegal 
website using the certified paralegals 
identification number and personal pass- 


word. Any certified paralegal who does 
not have an email address on file with the 


State Bar shall be mailed a ballot. The 
board shall maintain appropriate records 
respecting how many ballots were-meatled 
or notices are sent to prospective voters in 
each election as well as how many ballots 
are returned. Only original ballots will be 
accepted by mail. Ballots received after the 
deadline stated on the ballot or the email 
notice will not be counted. The names of 
the two candidates receiving the most 
votes for each open paralegal member 
position shall be the nominees submitted 
to the council. 


(c) Time of Appointment. .... 


Proposed Amendments to the Rules of 
Professional Conduct 

27 N.C.A.C. 2, Rules of Professional 
Conduct 

Proposed amendments to Rule 7.3, Direct 
Contact with Potential Clients, were published 
last. quarter and received comment. 
Therefore, the rule was further amended to 
clarify that the advertising notice on targeted 
letters soliciting professional employment 
must be in a font that is as large as any other 
printing in the letter. 


Rule 7.3, Direct Contact with Potential 
Clients 
fa) bem 
(c) Targeted Communications. Unless the 
recipient of the communication is a person 
specified in paragraphs (a)(1) or (a)(2), every 
written, recorded, or electronic communica- 
tion from a lawyer soliciting professional 
employment from a potential client known 
to be in need of legal services in a particular 
matter shall include the statement, in capital 
letters, “THIS IS AN ADVERTISEMENT 
FOR LEGAL SERVICES” (the advertising 
notice) subject to the following requirements: 
(1) Written Communications. Written 
communications shall be mailed in an 
envelope. The advertising notice shall be 
printed on the front of the envelope, in a 
font that is as large as any other printing 
on the envelope. The front of the envelope 
shall contain no printing other than the 
name of the lawyer or law firm and return 
address, the name and address of the 


recipient, and the advertising notice. The 
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advertising notice shall also be printed at 
the beginning of the body of the letter in 
a font as large as or larger than any other 
printing contained in the letter the 


beret hee Hee etree tet 
breatchentettette. 


(2) Electronic Communications. The 
advertising notice shall appear in the “in 
reference” block of the address section of 
the communication. No other statement 
shall appear in this block. The advertising 
notice shall also appear, at the beginning 
and ending of the electronic communica- 
tion, in a font as large as or larger than any 
other printing - ~ 

fame in the body of the of the communi- 


cation or in any masthead on the commu- 

nication. 

(3) Recorded Communications. The 
advertising notice shall be clearly articulated 
at the beginning and ending of the recorded 
communication. 

(d) eis: 

Comment 

[Lj 

[7] Paragraph (c) of this rule requires that 
all dtreet targeted mail solicitations of poten- 


Proposed Opinions (cont.) 


Opinion #2: 

Rule 8.3(a) requires a lawyer to inform the 
State Bar if the lawyer knows that another 
lawyer has committed a violation of the Rules 
of Professional Conduct that raises a substan- 
tial question as to that lawyer's honesty, trust- 
worthiness, or fitness as a lawyer. Attorney 
should communicate his concerns to the other 
lawyer and recommend that the lawyer contact 
the State Bar for an ethics opinion as to his 
continuing participation in the reciprocal 
referral agreement. After this communication, 
if Attorney believes that the lawyer has contin- 
ued his participation in the reciprocal referral 
agreement, Attorney must report the lawyer to 
the State Bar. 


Proposed 2011 Formal Ethics 
Opinion 5 

Representation of Lender in Contested 
Foreclosure When Corporate Trustee Is 
Owned by Spouse and Paralegal 
January 20, 2011 


Proposed opinion rules that a lawyer may not 
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tial clients must be mailed in an envelope on 
which the statement, “THIS IS AN 
ADVERTISEMENT FOR LEGAL SERV- 
ICES,” appears in capital letters. The state- 
ment must appear on the front of the enve- 
lope with no other distracting extraneous 
written statements other than the name and 
address of the recipient and the name and 
return address of the lawyer or firm. Postcards 
may not be used for d#teet targeted mail solic- 
itations. No embarrassing personal informa- 
tion about the recipient may appear on the 
back of the envelope. The advertising notice 
must also appear at the beginning of an 
enclosed letter or electronic communication 
in a font that is at least as large as the font 
sc Fer tektreteticet tia Het paretetathe 
tetterheac-or-masthead for any other printing 
in the letter or electronic communication. 
The font size requirements do not apply to 
a brochure enclosed with the letter if the let- 
ter_contains_ the required notice. As 
explained in 2007 Formal Ethics Opinion 
15, the font size requirement does not apply 
to an insignia or border used in connection 
with a law firm’s name if the insignia or bor- 
der is used consistently by the firm in official 


represent the beneficiary of the deed of trust in a 
contested foreclosure if the lawyers spouse and 
paralegal own an interest in the closely-held cor- 
porate trustee. 


Inquiry: 

Attorney A forms Corporation X in order 
that the corporation might be appointed sub- 
stitute trustee on a deed of trust when a lender 
asks Attorney A to handle the foreclosure. 
Attorney Ass wife and paralegal each own stock 
in Corporation X. 

If Attorney A’s wife and paralegal own any 
interest in Corporation X, may Attorney A 
represent the beneficiary/lender in a contested 
foreclosure proceeding if Corporation X is 
appointed substitute trustee? 


Opinion: 

No. As noted in N.C. Gen. Stat. §45- 
21.16(c), a trustee on a deed of trust is “a neu- 
tral party and, while holding that position in 
the foreclosure proceeding, may not advocate 
for the secured creditor or for the debtor in the 
foreclosure proceeding.” Because of the con- 
flict between the neutral, fiduciary role of 


Comments 


The State Bar welcomes your com- 
ments regarding proposed amendments 
to the rules. Please send your written 

' comments to L. Thomas Lunsford II, 
| The North Carolina State Bar, PO Box 
| 25908, Raleigh, NC 27611. 


communications on behalf of the firm. The 
advertising notice # must also appear in the 
“tn reference to” section of an email commu- 
nication. The requirement that certain com- 
munications be marked, “THIS IS AN 
ADVERTISEMENT FOR LEGAL SERV- 
ICES,” does not apply to communications 
sent in response to requests of potential 
clients or their spokespersons or sponsors. 
General announcements by lawyers, includ- 
ing changes in personnel or office location, 
do not constitute communications soliciting 
professional employment from a client 
known to be in need of legal services within 
the meaning of this Rule. = 


trustee and the role of advocate, a number of 
ethics opinions also hold that a lawyer serving 
as a trustee in a contested foreclosure proceed- 
ing may not represent the beneficiary or the 
grantor in the proceeding. 2008 FEO 11 (list- 
ing opinions). Attorney A’s indirect financial 
interest in Corporation X creates the appear- 
ance, if not the reality, that the corporation is 
the alter ego of Attorney A. Therefore, if 
Corporation X is appointed substitute trustee 
in a contested foreclosure, the neutrality of the 
trustee will be improperly impaired unless 
Attorney A is prohibited from representing the 
beneficiary or the lender in the proceeding. /d. 
(Lawyer may represent corporation partially 
owned by firm in its capacity as trustee but 
may not advocate for lender in contested fore- 
closure.) For an explanation of a contested 
foreclosure proceeding, see 2008 FEO 11. 

If the corporate trustee is a publicly traded 
corporation in which Attorney A’s wife and 
paralegal own non-controlling interests, the 
perceived neutrality of the corporate trustee is 
not impaired and Attorney A may represent 
the lender in a contested foreclosure proceed- 


ing. See, e.g, RPC 83 and RPC 185. = 
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BAR UPDATES 


Law School Briefs 


All of the law schools located in North 
Carolina are invited to provide material for this 
column. Below are the submissions we received 
this quarter. 


Campbell University School of Law 

Campbell Law School  Amasses 
Powerhouse of Leaders for Newly Formed 
Board of Visitor-—Campbell Law School 
recently announced the formation of a new 
Board of Visitors, a select group of thought 
leaders who will serve as a resource for inno- 
vation and a sounding board for the dean, 
administration, and faculty. 

The board, comprised of some of the 
most respected names in business and law, 
was brought together following Campbell 
Law's 2009 move to Raleigh. Building off 
that momentum, board members will assist 
in evaluating the law school’s strategic plan 
and new initiatives, as well as providing an 
outside perspective to help guide the imple- 
mentation of best practices to enhance the 
national visibility of Campbell Law School. 

Members of the Board of Visitors include: 

* Benjamin N. Thompson, Chair — part- 
ner & litigation section chairman, Wyrick 
Robbins Yates and Ponton, LLP. (Raleigh), 
Campbell Law ’79 

* Terrence M. Bagley — deputy managing 
partner, McGuireWoods, LLP (Richmond, 
VA), Campbell Law °82 

¢ Norma Barnes-Euresti — VP & chief 
counsel, — Labor, 
Intellectual Property, Kellogg Co. (Battle 
Creek, MI), Campbell Law ’92 

* John C. Bruffey Jr. — partner, Drew, Eckl 
& Farnham (Atlanta, GA), Campbell Law 
84 

¢ Samuel R. Clawson — partner, Clawson 
& Staubes (Mt. Pleasant, SC), Campbell Law 
80 

¢ Thomas E. Darden — CEO, Cherokee 
Fund (Raleigh) 

* Hon. Allyson K. Duncan — judge, US 
4th Circuit Court of Appeals (Raleigh) 

¢ Frank B. Holding Jr. — chairman & 
CEO, First Citizens Bank (Raleigh) 


Employment, — and 


44 


* Johnny M. Loper — managing partner, 
Womble Carlyle Sandridge Rice, PLLC 
(Raleigh) 

e Hon. Sarah Parker — Chief Justice, 
North Carolina Supreme Court (Raleigh) 

* Orage Quarles III — president & pub- 
lisher, News & Observer (Raleigh) 

¢ Major General William K. Suter — clerk 
of the United States Supreme Court; US 
Army (retired) (Washington, DC) 

¢ Lisa E Vaughn — special advisor to the 
chairman of the board, Duke Energy 
(Charlotte), Campbell Law ’87 


Charlotte School of Law 

Moot Court International Success— 
Charlotte School of Law students Lynna 
Moen and Bo Caudill won awards for Best 
English Team and Best Overall Team at the 
University of the Free State Kovsie Moot 
Court Competition in Bloemfontein, South 
Africa, this past October. Sixteen teams par- 
ticipated in the competition and_ the 
Charlotte Law team was the only American 
team to compete. 

Mock Trial Best Advocate—2L Kinli Bare 
won Best Advocate with a near perfect score 
during the William W. Daniel National 
Invitational Mock Trial Competition in 
Atlanta. Eighteen law schools from across the 
country were invited to compete. Other 
CharlotteLaw students that participated were 
Ashley Earnhart, Evan Rowe, and Meredith 
Morrison. Christine Volponi ('09) and 
Robert Corbett served as coaches. 

National Law Review Contest Win— 
Congratulations 2L Chip Hinnant and 2L 
John Barton on winning the National Law 
Review's Fall 2010 Student Legal Writing 
Contest. Their submission, "How the 
Supreme Court Skirted ADEA Issues During 
Reductions in Force and What Must Be 
Done to Fix It," is posted on the National 
Law Review's website. 

Bar Pass Success—All of the Charlotte 
School of Law graduates who were first-time 
takers of the July 2010 bar exam in South 
Carolina passed. The 100% bar passage suc- 


cess rate in South Carolina follows the 
school’s recent announcement that its 2010 
graduates who took the bar exam in-state for 
the first time passed at 87%. 

Pro Bono and Public Service—As of the 
end of the fall semester, CharlotteLaw stu- 
dents have provided 24,000 pro bono, 
25,000 externship, and 6,000 clinic hours to 
individuals and organizations in the 
Charlotte-Mecklenburg area and across the 
nation. This includes the Beazer Restitution 
Fund Clinic, which has assisted with over $2 
million in client claims, and will continue its 
work through the fund’s 2014 deadline. 
Newly established clinics include Civil Rights 


and Unemployment Insurance Benefits. 


Duke Law School 

Stanley and Elizabeth Star Give $5 
Million Gift to Duke Law—Duke Law 
School has announced a $5 million gift from 
Stanley A. Star and Elizabeth Star that aims to 
inspire additional contributions from alumni 
and friends of the law school. 

The gift is the latest in a line of generous 
gifts to Duke Law from the Stars, including 
support of faculty and student scholarships 
as well as law school programs and infra- 
structure. 

A member of Duke Law School's class of 
1961, Stanley Star is the former principal of 
Cliffstar Corp., one of the country’s leading 
private-label juice manufacturers. He is a 
member of the law school’s Board of Visitors 
and previously served as co-chair of the law 
school’s Building Campaign Committee. 

Sarah Campbell 09 Bound for Clerkship 
with Justice Alito—Justice Samuel A. Alito 
has selected Sarah Campbell ’09 as a clerk for 
the next Supreme Court term. Campbell pre- 
viously served as clerk for Judge William H. 
Pryor Jr. on the US Court of Appeals for the 
11th Circuit in Birmingham, Ala., and is cur- 
rently a litigator at Williams & Connolly in 
Washington, DC. 

Campbell is the fourth Duke Law gradu- 
ate in two years to receive a Supreme Court 


clerkship. 
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Wintersession: Students Trade Skis for 
Skills—More than 250 Duke Law students 
cut their winter breaks short to return to cam- 
pus for three days of professional skills devel- 
opment and networking as part of a new pro- 
gram dubbed Wintersession. 

Held January 5-7, 2011, the program cen- 
tered on a slate of short, intense courses that 
emphasized interactivity, such as Deposition 
Practice and Accounting. A number of 
North 
Wintersession courses, including Charles L. 
Becton and Judge Tom Small, recently retired 


Carolina attorneys _— taught 


from the bankruptcy court for the Eastern 
District of North Carolina. 

Wintersession is just one of a variety of 
programs Dean David E Levi has implement- 
ed that integrate professional development 
into the law school’s curriculum. 


Elon University School of Law 

Elon Law’s first annual Billings, Exum, 
and Frye National Moot Court Competition 
will take place from March 31 to April 2, 
2011. Seventeen law schools have registered 
to participate. Former US Supreme Court 
Justice Sandra Day O’Connor will deliver the 
keynote address at an evening banquet for 
competition participants. 

Elon University School of Law has estab- 
lished the Humanitarian Immigration Law 
Clinic, allowing students under the supervi- 
sion of law faculty to provide free legal servic- 
es to low-income refugees and asylum seekers 
in North Carolina. 

The clinic will fill an urgent need in the 
Triad region, which receives more than a 
quarter of approximately 2,000 refugees 
resettled in North Carolina annually through 
the Federal Office of Refugee Resettlement. 
Legal services to refugees and those seeking 
asylum had been provided by Lutheran 
Family Services (LFS) for more than 20 years 
until LFS closed its Greensboro office on 
September 30, 2010. 

Under the supervision of law faculty, Elon 
Law students will manage all aspects of 
refugee and asylee cases, meeting with clients, 
performing intake interviews, analyzing cases 
for legal remedy, gathering evidence, drafting 
and filing applications and briefs, and main- 
taining client correspondence. Students will 
also observe and participate in hearings before 
federal administrative agencies and courts. 

The law school anticipates that the clinic 
will handle approximately 500 to 600 refugee 


and asylum cases annually in its initial stages, 
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serving clients from numerous countries. In 
recent years, refugees resettling in Guilford 
County have come from Afghanistan, 
Bhutan, Burma, Congo, Cuba, Iran, Iraq, 
Ivory Coast, Laos, Liberia, Somalia, and 
Sudan, among others. 

The North Carolina Refugee Assistance 
Program, part of the North Carolina 
Department of Health and Human Services, 
has selected the Humanitarian Immigration 
Law Clinic at Elon Law to be an official pro- 
gram provider to refugees in the state for eld- 
erly citizenship and naturalization services. 


North Carolina Central University 
School of Law 

The North Carolina Central University 
School of Law began the second semester of 
the academic year following an exciting series 
of guest speakers as part of both the Charles 
Hamilton Houston and RJ. Reynolds 
Endowed Chairs. Charles Becton has held 
the Charles Hamilton Houston Endowed 
Chair in Civil Rights Law at NCCU School 
of Law for the past academic year. Becton has 
brought a series of distinguished visitors to 
the law school including Ann Joyner (presi- 
dent, Cedar Grove Institute for Sustainable 
Communities, Inc.), Professor James Johnson 
(UNC Kenan-Flagler Business School), and 
Professor Evelyn Higginbotham (John Hope 
Franklin Visiting Professor of American Legal 
History at Duke University). 

Associate dean for academic affairs, 
Wendy Scott, manages the R.J. Reynolds 
Endowed Chair. Scott is arranging for an 
exciting series of speakers that provides for 
stimulating conversations within the intellec- 
tual climate of the law school. Professor 
Charles Jalloh (University of Pittsburgh Law 
School) and Professor Emeritus Judy Scales- 
‘Trent (SUNY Buffalo Law School) spoke last 
fall. Professor Henry Richardson (Temple 
Law School) and Professor Ruth Gordon 
(Villanova Law School) will visit in the spring 
of 2011. 

The law school enjoyed the continuation 
of the General Counsel Speaker Series in 
January 2011 with Michelle Mays, vice-pres- 
ident and general counsel of Allstate 
Insurance Company, and looks forward to 
John McArthur, general counsel and corpo- 
rate secretary for Progress Energy, in April 
XO AL. 

The Protection 
Agency announced the expansion of the EPA 
Fellows Program at NCCU School of Law 


US. Environmental 


that will provide for ten students to attend the 
top rated environmental law summer session 
at Vermont Law School. The EPA Fellows 
program also includes summer internships 
for ten students. 

The US Internal Revenue Service selected 
the law school to receive a matching grant to 
develop a low-income tax clinic. 


University of North Carolina School 
of Law 

North Carolina Supreme Court—With 
the swearing in of Associate Justice Barbara 
Jackson in January 2011, all seven members 
on the NC Supreme Court are UNC School 
of Law graduates. 

The Center for Civil Rights held a gala in 
December 2010 to honor founding director 
Julius L. Chambers, with notable tributes by 
Gov. Beverly Perdue (NC) and Gov. Deval 
Patrick (Mass.). President Barack Obama 
delivered remarks through a White House 
video. 

Center for Banking and Finance has 
established a New York Lecture Series, with 
funding from the Clearing House 
held in 
February, featured attorney H. Rodgin 
Cohen, senior chair and partner at Sullivan & 
Cromwell, LLP. 

Murphy Distinguished Lecture Features 
Greg Taylor at noon on March 16. Greg 
Taylor is the first person in the state’s history 
to be exonerated through the work of the NC 


Innocence Inquiry Commission. The unani- 


Association. The first lecture, 


mous decision in February 2010 freed him 
from prison nearly 17 years after he was 
wrongfully convicted of murder. 

Kim Publishes _ School-to-Prison 


Thank You to Our 
Meeting Sponsors 


Thank you two the following compa- 
nies for sponsoring dinner for the joint 
North Carolina Bar Association/ North 
Carolina State Bar event. 


Legal Directories Publishing 
Company 


Lawyers Mutual Liability 
Insurance Company 
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Pipeline—NYU Press has published a new 
book by assistant professor Catherine Y. Kim 
and co-authors Daniel J. Losen and Damon 
T. Hewitt. 

Conference on Pluralism in Asia—Vhe 
North Carolina Journal of International Law 
and Commercial Regulation hosted a confer- 
ence on the affects of pluralism in Asia in 
January. 

CLE Programs—Recent and upcoming 
CLE programs include the Festival of Legal 
Learning, Chapel Hill, February 11-12; 
Banking Institute, Charlotte, March 31-April 
1; the J. Nelson Young Tax Institute, Chapel 
Hill, April 28-29. Visit www.law.unc.edu/cle. 


Wake Forest University School of Law 
Wake Forest Intellectual Property Law 
Journal Changes Mission, Name—The edi- 
tors of the Wake Forest Intellectual Property 
Law Journal are changing its mission and its 
name. The next issue will feature the Journals 
new name, The Wake Forest Journal of Business 
and Intellectual Property Law. “Vhe name 
change was originally proposed by Faculty 
Advisor Professor Simone Rose as a way to 
ramp up submissions and_ readership,” 
Symposium Editor Emily Cantrell said. And 


this year, the Journal’ student leadership was 


In Memoriam 


Thomas Willis Alexander 
Raleigh 


Andrew Marshall Basinger II 
Charlotte 


Timothy Christopher Cole 


Marion 


William O. Cooke 


Greensboro 


Tyrus Vance Dahl Jr. 


Winston-Salem 


Edward J. David 
Fayetteville 


Steve Bland Dolley Jr. 


Gastonia 


Elizabeth A. Edwards 
Raleigh 


Joseph W. Grier Jr. 
Charlotte 
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poised to change the Journal’ tone and direc- 
tion and fill a gap in the available literature, 
Cantrell added. “The Wake Forest Journal of 
Business and Intellectual Property Law will be 
the first of its kind, by publishing articles that 
discuss the many points of intersection 
between business and intellectual property 
law,” she explained. “Currently, there are no 
student-produced intellectual property and 
business-focused journals. The vast majority 
of the existing IP-based journals focus on 
technology and the engineering/patent-based 
side of intellectual property.” After receiving 
faculty approval for the changes, the Wake 
Forest Journal of Business and Intellectual 
Property Law staff has already begun to seek 
more practical articles that focus on the busi- 
ness implications of intellectual property cre- 
ation, protection, and regulation, according 
to Editor Dirk Lasater. “The Journals student 
leadership and Board of Advisors believes this 
new focus will not only increase publication 
levels, but will also provide a more meaning- 
ful, practical contribution to the practicing 
legal community,” he said. On March 25, the 
Journal will host, in partnership with the 
Wake Forest Schools of Business’ annual 
Elevator Competition, its first law and busi- 
ness-oriented symposium entitled, “Creative 


Lacy Stewart Hair 
Fayetteville 


Claude Meredith Hamrick 


Winston-Salem 


Jeff Todd Harris 
Charlotte 


James Robert Hawkins 
Durham 


George William Hill 
Cherryville 


Bobby Joe Key 
Franklin 


Sanford Perry Keziah Jr. 
High Point 


Bob W. Lawing 


Gastonia 


Randall Walker Lee 
Charlotte 


Capital: Intellectual Property Creation and 
Venture Capital.” The keynote speaker will 
be Bob Young, CEO and founder of 
Lulu.com and co-founder of Red Hat. The 
symposium will address many points of inter- 
section between intellectual property and 
business law. = 


President’s Message (cont.) 


and Person Counties); Districts 17A and 
17B (Rockingham, Stokes, and Surry 
and Judicial District 29B 
(Henderson, Polk, and Transylvania 
Counties). Those attending a meeting, 
which will be conducted on a Friday morn- 
ing from 9 am to noon (for which we have 
been successful in getting the judges of the 
district to cancel court that Friday) will 
receive 2.5 hours of CLE credit and lunch at 
no cost. I look forward to meeting the attor- 
neys of those districts to discuss their issues, 
which will guide the work of the North 


Carolina State Bar. = 


Counties), 


Anthony S. di Santi is a partner with di 
Santi Watson Capua & Wilson in Boone. 


John P. McCoy 
Daytona Beach, FL 


Charles E. Nichols 


Greensboro 


John McNeill Smith Jr. 


Greensboro 


William Whitfield Smith 
Goldsboro 


William Watts Sturges 
Charlotte 


Marvin Jerome Tedder 


Whiteville 


Mason P. Thomas Jr. 
Raleigh 


Herbert L. Toms Jr. 
Raleigh 


Albert Marshall Zigler 
Princeton, NJ 
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BAR UPDATES 


John B. McMillan Distinguished Service Award 


The Distinguished Service Award is 
Now The John B. McMillan 
Distinguished Service Award 

The State Bar is pleased to announce that 
the award program honoring lawyers who 
have demonstrated distinguished service to 
the legal profession has been renamed in 
honor of the State Bar President who spear- 
headed the creation of the award. At its annual 
meeting in October 2010, the State Bar 
Council renamed the award in honor of Past- 
President John B. McMillan, who led the 
State Bar from 2008 to 2009. The Council 
also presented the inaugural John B. 
McMillan Distinguished Service Award to 
John at the annual meeting dinner. Service to 
the legal profession is the hallmark of John’s 
career. 

After earning a BA and a JD from The 
University of North Carolina at Chapel Hill, 
John became a member of the North Carolina 
Bar in 1967. Since then, John has established 
himself as a preeminent practitioner in gov- 
ernment relations law, eminent domain, and 
condemnation, but he has also devoted much 
of his time and energy to enhancing the legal 
profession in North Carolina. 


John was elected president of the Wake 


County/10th District Bar in 1985, and has 
served continuously on many local bar com- 
mittees since that time. He was honored by 
the Wake County Bar as the recipient of the 
President's Award in 1996 and the Joseph 
Branch Professionalism Award in 2000. 

Although John’s service to his local bar is, 
in and of itself, distinguished, his contribu- 
tions at the statewide level are even more 
extensive: John was a member of the 
Disciplinary Hearing Commission for nine 
years, including four years as chair of the com- 
mission. He participated in committees to 
rewrite the Rules of Professional Conduct and 
the rules governing disciplinary procedure. He 
represented the 10th District on the State Bar 
Council for nine years and then served as an 
officer of the State Bar for an additional four 
years. During his tenure on the council, he 
chaired the Ethics Committee and the 
Legislative Committee. 

John lent his leadership and expertise to 
the North Carolina Bar Association as chair of 
the Legislative Advocacy Working Coalition, 
chair of the Legislative Advisory Committee 
(from 1997 to 2001), and the 4ALL Task 
Force Legislative chair. He also served on the 
Chief —_Justice’s Commission on 


Professionalism for four years. 

These are just some of John’s innumerable 
contributions to the legal profession in North 
Carolina. The State Bar honors his outstand- 
ing contributions and hopes to encourage 
others to follow his example by establishing 
the John B. McMillan Distinguished Service 
Award. 


Recent Award Recipients 

Peter S. Gilchrist III is a recipient of the 
John B. McMillan Distinguished Service 
Award. Peter is a Charlotte native who earned 
his BA from the University of North Carolina 
at Chapel Hill and his JD from Duke 
University School of Law in 1965. He 
worked in various legal and accounting jobs 
for several years after law school before 
becoming a criminal prosecutor in Charlotte. 
Peter was elected as district attorney in for the 
26th District in 1975 and served in that role 
until his retirement in 2010. During his 35- 
year tenure as district attorney, Peter worked 
tirelessly to improve the administration of 
justice. He served on the North Carolina 
Courts Commission and was active in the 
North Carolina Bar Association, particularly 
in initiatives focused on funding for the judi- 


Seeking Distinguished Service Award Nominations 


The John B. McMillan Distinguished 
Service Award program honors current and 
retired members of the North Carolina State 
Bar throughout the state who have demon- 
strated exemplary service to the legal profes- 
sion. Such service may be evidenced by a 
commitment to the principles and goals 
stated in the Preamble to the Rules of 
Professional Conduct, for example: further- 
ing the public's understanding of and confi- 
dence in the rule of law and the justice sys- 
tem; working to strengthen legal education; 
providing civic leadership to ensure equal 
access to our system of justice for all those 
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who, because of economic or social barriers, 
cannot afford or secure adequate legal coun- 
sel; seeking to improve the administration of 
justice and the quality of services rendered 
by the legal profession; promoting diversity 
and diverse participation within the legal 
profession; providing professional services at 
no fee or a reduced fee to persons of limited 
means or to public service or charitable 
groups or organizations; encouraging and 
counseling peers by providing advice and 
mentoring; and fostering civility among 
members of the bar. 

Awards will be presented in recipients’ dis- 


tricts, usually at a meeting of the district bar. 
The State Bar Councilor from the recipient's 
district will participate in introducing the 
recipient and presenting the certificate. 
Recipients of the Distinguished Service Award 
will also be recognized in the State Bar Journal 
and honored at the State Bar's annual meeting 
in Raleigh. Members of the bar are encour- 
aged to nominate colleagues who have 
demonstrated outstanding service to the pro- 
fession. The nomination form is available on 
the State Bar's website, www.ncbar.gov. Please 
direct questions to Carmen Bannon at the 


State Bar office in Raleigh, (919) 828-4620. = 
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cial branch of government. He chaired a sub- 
committee of the State Judicial Council that 
studied salaries and benefits in the judicial 
branch and made recommendations to the 
chief justice. In addition to leading and 
administering the largest prosecutorial office 
in the state, Peter worked statewide to 
enhance and elevate the services provided by 
criminal prosecutors. Peter was a member of 
the Board of Regents of the National College 
of District Attorneys, served as a representa- 
tive of North Carolina District Attorneys 
before the General Assembly, and worked 
with the Administrative Office of the Courts 
as a leader in the effort to improve the use of 
technology in the criminal justice system. 
Fellow prosecutors and criminal defense 
lawyers praise Peter’s depth of knowledge, 
work ethic, sense of justice, and professional- 
ism. He treated lawyers, judges, the public, 
and victims of crime with respect and cour- 
tesy, and his commitment to civility was 
reflected in the conduct of prosecutors who 
worked in his office. 

Charles L. (“Bec”) Becton is a recipient of 
the John B. McMillan Distinguished Service 
Award. Becton, known to most as “Bec,” grew 
up in Ayden, North Carolina, and attended 
Howard University. He received his JD from 
Duke University School of Law and was 
licensed in 1969. Bec later earned an L.L.M. 
from the University of Virginia School of Law. 
His first job as a lawyer was with the NAACP 
Legal Defense and Educational Fund, where 
he spent one year before joining the firm of 
Chambers, Stein, Ferguson, and Lanning. Bec 
practiced civil rights law in the firm’s Chapel 
Hill office until 1981, when he was appointed 
to the North Carolina Court of Appeals. He 
remained on the appellate bench until 1990 
and then became a founding member of what 
is now the Raleigh firm of Becton, Slifken and 
Bell. During his career as a trial lawyer, Bec has 
led many professional organizations, includ- 


Specialization (cont.) 


as the members of the State Bar Board of Legal 
Specialization to offer this new certification. 
We plan to accept applications beginning in 
May 2011 and to offer the first examination 
in November 2011. 

Q: What would you say to encourage other 


lawyers to pursue certification? 
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ing the North Carolina Academy of Trial 
Lawyers, the North Carolina Association of 
Black Lawyers, and the North Carolina Bar 
Association, where he served as president from 
2008 to 2009. Bec has been a lecturer at 
Carolina Law since 1976 and at Duke Law 
since 1980: Generations of law students have 
benefitted from Bec’s knowledge, skill, wis- 
dom, and engaging teaching style. Likewise, 
Bec has shared his tremendous trial advocacy 
talent with attorneys throughout the United 
States and beyond as a NITA instructor. He is 
a perennial member of the Best Lawyers in 
America, a Fellow of the American College of 
Trial Lawyers, on the American Board of Trial 
Advocates, a member of the International 
Society of Barristers, and the recipient of 
numerous other awards for his professional 
achievements. 

Robert W. (“Bob”) Simmons is a recipient 
of the John B. McMillan Distinguished 
Service Award. Bob was a Morehead Scholar 
at Chapel Hill and earned his law degree from 
the University of Virginia in 1983. He prac- 
ticed law in Houston for several years before 
he was admitted to the North Carolina Bar in 
1986. Since then he has practiced commercial 
real estate law in Charlotte, where he currently 
works for McGuire Woods. Bob shares his 
expertise in this field by serving on the 
Advisory Board of the Georgetown University 
Law Center Advanced Commercial Leasing 
Institute. He has also used his legal skills and 
knowledge about real estate to benefit 
Charlotte nonprofits that assist children. Bob 
served on the Board of Directors for both the 
Children’s Law Center and the Council for 
Children. When these two entities considered 
sharing space and creating a partnership with 
other child-serving organizations, Bob was 
instrumental in making that proposal a reality. 
He performed all of the legal work required 
for the new building and helped negotiate 
many aspects of the partnership arrangement. 


When you are among a group of lawyers, 
say, ata CLE or bar meeting, everyone there is 
qualified in that they have passed the bar. 
Certification can help you stand out. 
Becoming a board certified specialist can 
enhance your career in ways you never expect- 
ed. For instance, I never expected to be where 
I am today, but I think being certified helped 
establish me as a credible candidate for judicial 


The resulting consortium is called the 
Children and Family Services Center (CFSC). 
Bob continues to serve on CFSC’s Board and 
as its volunteer general counsel. CFSC esti- 
mates that Bob’s pro bono work for the organ- 
ization—and thereby for the children of 
North Carolina—amounts to more than 
$430,000 worth of legal services. Despite his 
extensive pro bono work and busy schedule as 
a partner in his firm, Bob still makes time to 
have lunch every few weeks with a middle 
school student he mentors. 

John D. Warlick Jr. is a recipient of the 
John B. McMillan Distinguished Service 
Award. John grew up in Jacksonville and 
earned his BA and JD degrees from the 
University of North Carolina at Chapel Hill. 
He was admitted to the North Carolina Bar in 
1962 and has been a leader in the profession 
throughout his career as a litigator. He served 
on the Board of Law Examiners from 1979 
through 1987 and as a member of the 
Governors Judicial Selection Committee 
from 1978 through 1984. He has contributed 
extensively to legal education as a prolific lec- 
turer on topics ranging from motor vehicle 
law, to structured settlements, to the effective 
use of evidence at trial. John is a teacher not 
just in the lecture hall, but also in the halls of 
the courthouse: He has always made time to 
mentor and assist less experienced lawyers. 
John has been active in professional organiza- 
tions for trial advocates, serving six years on 
the Board of Governors of the North Carolina 
Academy of Trial Lawyers and leading the 
organization as its president from 1982 to 
1983. He also served as the state delegate to 
the Association of Trial Lawyers of America in 
1988 and was named as a fellow of the 
American College of Trial Lawyers in 1997. 
John has been listed among the Best Lawyers 
in America for personal injury litigation since 
1987, and as a North Carolina Super Lawyer 
since 2007. = 


office. In my races, I was the candidate who 
had gone through the extra steps to be certi- 
fied. This was a valid way of distinguishing 
myself. I encourage others to consider becom- 
ing board certified, as well. = 


For more information on the State Bars spe- 


clalization programs, please look for us on the 
web at www.nclawspecialists. gov. 
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BAR UPDATES 


Client Security Fund Reimburses Victims 


At its January 20, 2011 meeting, the 
North Carolina State Bar Client Security 
Fund Board of Trustees approved payments of 
$119,729.17 to nine clients who suffered 
financial losses due to the misconduct of 
North Carolina lawyers. 

The new payments authorized were: 

1. An award of $1,000 to a former client of 
Brian Daniels of Atlantic Beach. The board 
found that Daniels was retained to handle a 
client’s personal injury claim. Daniels advised 
his client that he was closing his law office. 
Daniels later received a med paycheck on his 
clients behalf that he negotiated. Daniels 
failed to preserve his client’s funds in trust or 
use the funds for his client's benefit. 

2. An award of $5,174.17 to a former 
client of Paul Huffman of Boone. The board 
found that Huffman handled a real estate clos- 
ing for a client. The check Huffman issued to 
the seller from the closing proceeds failed to 
clear due to Huffman’s misappropriation of 
funds from his trust account. Huffman later 
wired most of the seller's proceeds to the seller, 
but the wire was $5,174.17 short. Huffman’s 
trust account balance was insufficient to pay 
all his clients’ obligations. Huffman was dis- 
barred on June 19, 2010. 

3. An award of $40,000 to former clients 
of Michelle Shepherd of West Jefferson. The 
board found that Shepherd handled a real 
estate closing for her clients. The disburse- 
ment checks Shepherd sent to the sellers from 
her clients’ funds were uncollectable due to 
Shepherd’s misappropriation of funds from 
her trust account. Shepherd replaced the sell- 


ers proceeds with funds from her personal 
account. After Shepherd was involuntarily 
placed in bankruptcy, the trustee sued the sell- 
ers to recover the amount of their replacement 
checks claiming that they received preferential 
payment within 90 days of the bankruptcy. 
The trustee recovered $40,000 from the sellers 
whose losses were caused by Shepherd’s dis- 
honest conduct. Shepherd was disbarred on 
July 25, 2008. The board had previously reim- 
bursed 106 claims against Shepherd totaling 
$638,538.71. 

4, An award of $19,600 to a former client 
of Michelle Shepherd. The board found that 
Shepherd handled a client’s purchase of his 
siblings’ shares of inherited real estate. 
Shepherd failed to pay the siblings from the 
client’s proceeds due to the balance in her trust 
account being insufficient as a result of 
Shepherd's misappropriation from her trust 
account. Shepherd paid the sibling's distribu- 
tions with funds from her personal account. 
After Shepherd was involuntarily placed in 
bankruptcy, the trustee sued the siblings to 
recover the amount of the replacement checks 
claiming that the siblings had received prefer- 
ential payments within 90 days of the bank- 
ruptcy. The trustee recovered $9,800 from 
each of the siblings whose losses were caused 
by Shepherd’s dishonest conduct. 

5. An award of $4,500 to a former client 
of Mark Waple of Fayetteville. The board 
found that Waple was retained to represent 
the client in appealing the client’s involun- 
tary discharge from the army to the Army 
Board for Correction of Military Records. 


Waple failed to provide any valuable legal 
services for the fee paid prior to a trustee 
being appointed to close Waple’s practice. 
The board previously reimbursed another 
Waple client $14,000. 

6. An award of $15,000 to a former client 
of Lyle Yurko of Charlotte. The board found 
that Yurko was retained to represent a client 
who was being investigated in a criminal mat- 
ter. The client was not charged prior to Yurko 
abandoning his practice without providing 
any valuable legal services for the fee paid. The 
board previously reimbursed three of Yurko’s 
clients a total of $25,000. 

7. An award of $5,000 to a former client of 
Lyle Yurko. The board found that Yurko was 
retained to review a client's case for possible 
post-conviction relief. Yurko was paid by the 
client's sister. Yurko abandoned his practice 
without providing any valuable legal services 
for the fee paid. The board authorized pay- 
ment to be made to the client's sister. 

8. An award of $10,000 to a former client 
of Lyle Yurko. The board found that Yurko 
was retained to represent a client in a criminal 
matter. Yurko abandoned his practice without 
providing any valuable legal services for the fee 
paid. 

9. An award of $19,455 to a former client 
of Lyle Yurko. The board found that Yurko 
was retained to represent a client on criminal 
charges. Yurko was paid by the client's grand- 
mother. Yurko abandoned his practice with- 
out providing any valuable legal services for 
the fee paid. The board authorized payment 
to be made to the client's grandmother. # 


lOLTA Update (cont.) 


Celebrates Its 25th Anniversary,” received a 
national writing award for the piece. The 
award was presented by DC area-based 
Communications Concepts through its 
2010 Awards for Publication Excellence 
competition. His IOLTA article received 
the award in the Best Series category. 
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Judges felt that Barnes’ three-part series was 
“...well written, and did a very effective job 
of explaining the program’s history, fund- 
ing, and grantmaking.” He was also praised 
for his compelling use of quotes. Award 
officials said there were more than 3,700 
entries in the contest and that competition 
was “exceptionally intense.” The awards are 
based on excellence in writing, quality of 


content, and the success of the entry in 
achieving overall communications effec- 
tiveness. 

NC IOLTA was pleased to have such a 
comprehensive piece that included the 
thoughts of so many of the bar members 
who have been important to the program 
over the years. The series can be accessed at 


www.ncbar.com/IOLTA_articles.pdf. m 
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Nobody understands your practice — and its challenges 
— like we do. Why? Because our lawyers were educated, 
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Board Certified Specialization 


Recognition of the 
Professional You’ve Become. 


Call now for additional information. 
919-719-9255 


You've worked hard to 
become an authority in your 
chosen practice area. Now 
let your colleagues, peers, 
and potential clients know... 
become a board certified 
specialist. It may enhance 
your career in ways that you 


never expected. 
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